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We neglected to state in an editorial on the 
recent decision of the United States Supreme 
Court, in the case of United States v. Rodg- 
ers, that Mr. Justices Brown and Gray, dis- 
sented from the conclusiongof the court. The 
point decided in that case was that the Fed- 
eral Court has jurisdiction under Section 
5346, Rev. Stat. of an assault committed 
on board a steamer, owned by citizens of the 
United States which was at the time in the 
Detroit river, an arm of the great lakes; in 
other words that the term ‘‘high seas’’ ex- 
tended to vessels on the the great lakes the 
same as to vessels on seas technically so 
called. Mr. Justice Gray says that such a 
conclusion appears to be inconsistent with 
the settled meaning of the term ‘‘high seas’’ 
in our law and in common speech and espe- 
cially as used in the Crimes Act of the United 
States and that according to all the authori- 
ties without exception ‘‘the high seas’’ de- 
note the ocean, the common highway of all 
nations. Mr. Justice Brown is ‘‘also con- 
strained to dissent from the opinion of the 
court which appears to me to inaugurate a 
wholly new departure in the direction of ex- 
tending the jurisdiction of the Federal 
Courts.”” He says that he had supposed 
that, in criminal cases, the accused was en- 
titled to the benefit of any reasonable doubt, 
not only with regard to the evidence of guilt, 
but with regard to the jurisdiction of the 
court; in other words, that penal statutes 
should be construed strictly; and that the 
facts that the Supreme Court of Michigan, in 
avery carefully considered case some thirty 
years ago (People v. Tyler, 7 Mich. 161), 
had decided that the criminal jurisdiction of 
the Federal Courts did not extend to the 
lakes; that the same question had been de- 
cided the same way by Judge Wilkins in 
Miller’s case (Brown’s Ad. 156); that the 
Federal Courts upon the lakes had uniform- 
ally acquiesced in these decisions, and that no 
case is reported to the contrary, would of it- 
self make a case of reasonable doubt, to the 
benefit of which the prisoner would be en- 
titled. Mr. Justice Brown contends that the 
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; applicable to territorial waters. 
| Mr. Justice Brown on this question will be 








term ‘‘high seas’’ has never been regarded by 
any public writer or held by any court to be 
The view of 


found at length in the case of Byers, 32 Fed. 
Rep. 404. 


—$<—- 


The recent trial at Edinburg, Scotland, of 
Alfred J. Monson, for the murder of Lieu- 
tenant Hambaugh, which has excited the 
attention of the public on both continents, 
has served also to recall to the student of 
law the chief points in which a Scotch dif- 
fers from an English criminal trial. In Scot- 
land, the prisoner is tried by a jary of fifteen 
and the verdict of a majority is sufficient. 
In case the jurors, while not legally satisfied 
of the prisoner’s guilt, are not convinced of 
his innocence, they may find the charge 
against him ‘‘not proven’’ as was done in the 
case of Monson. In Scotland also, the pub- 
lic prosecutor proceeds to lay the evidence 
for the coroner before the jury without any 
opening statement and in all cases the law 
gives to the prisoner or his counsel the last 
word. In this respect the law of Scotland 
has adopted a wise as well as a generous 
course. If a speech for the defense errs, on 
the side of warmth, the judge can and does 
correct its extravagance. The law makers of 
Scotland are of the belief that no public in- 
jury is produced by the rule that the last 
forensic appeal to the jury shall be made on 
behalf of the accused while the judicial tone 
that prosecutors ought to manifest is un- 
doubtedly fostered by it to an extent that is 
practically unattainable where they have a 
right of reply. 

While admitting that, in the last mentioned 
procedure, the Scottish law might with reason 
be followed in this country, it must be said 
that the practice of allowing a jury to render 
a verdict of ‘‘not proven’’ is altogether wrong 
and unjust. A prisoner is entitled to the 
benefit of every reasonable doubt and to con- 
vict upon circumstantial evidence it is essen- 
tial to prove circumstances which are irrecon- 
cilable with any other theory than that of 
guilt. If with every resource at its command 
the government cannot prove the accused to 
be guilty it seems but common justice to give 
him a verdict of ‘‘not guilty.’’ But this 


| Scotch verdict in effect throws a cloud of 
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suspicion upon the accused and is in itself 
a severe punishment for a crime which the 
State has not absolutely proved that any one 
has committed. 








NOTES OF RECENT DECISIONS. 


MERCANTILE AGENCIES—LIABILITY TO SuB- 
SCRIBERS FOR FatsE ReEPRESENTATIONS.—The 
case of City National Bank v. Dun, decided 
by the United States Circuit Court of Appeals 
for the Second Circuit, involves an interest- 
ing question in the law governing mercantile 
agencies. There it appeared that by the con- 
tract between the defendants, who conducted 
the business of a mercantile agency, and the 
plaintiff, it was agreed that the defendants, 
at the request of the plaintiff, as an aid to it 
in determining the propriety of giving credit, 
should communicate to the plaintiff such in- 
formation as they might possess concerning 
the mercantile credit of merchants, etc. ; that 
such information should be obtained and 
communicated by subagents appointed in be- 
half of the plaintiff by the defendants; that 
the defendants should not be responsible for 
any loss caused by the neglect of any such 
subagent, and that the defendants in no 
manner guaranteed the actual verity or cor- 
rectness of any such information. In conse- 
quence of a request for such information con- 
cerning Kitts of Oswego, a report concerning 
him was made up by Burchard, the defend- 
ants’ agent at that place, and was by him 
sent to the defendants, and by them to 
the plaintiff. Burchard and Kitts were con- 
nected in business, and for the purpose of 
promoting his own interests, Burchard made 
false statements in that report. The plaint- 
iff, relying on the report, discounted the ac- 
ceptances of Kitts, which were valueless. It 
was held that the defendants were not liable 
for the loss ; that in transmitting the informa- 
tion which they had obtained they completely 
fulfilled the terms of their contract with the 
plaintiff ; that the accuracy of the information 
so obtained was at the risk of the plaintiff ; that 
in making the report, Burchard was not acting 
within the scope of his authority as agent 
of the defendant; that he was not employed 
as the agent of either party in reference to 
the discounts which he caused to be effected ; 
that he was merely an agent under the agree- 





ment of subscription to furnish information; 
that the defendants were agents of the plaint- 
iff, and as it appeared from the agreement 
that the service required could not be ren- 
dered by the agent but must mainly be ren- 
dered by subagents, the defendants were not 
liable for the errors or misconduct of the 
subagent, if they had used due care in his 
selection. The court distinguished the case 
of N. Y. & N. H. @®. Co. v. Schuyler, 34 N. 
Y. 30. 





Exection Bets—Recovery From Srake- 
HOLDER.—In Levy v. Crawford, 23 S. W. 
Rep. 1041, decided by the Court of Appeals 
of Texas, it was held that a wager on the re- 
sult of an election is illegal and void as be- 
tween the parties; and that a stakeholder, 
who is notified by one of the parties not to 
pay over the money, after the result of the 
election has become known but before an 
actual payment has been made, cannot de- 
feat an action by such party for its recovery, 
since in such case there is a disaffirmance of 
the wagering contract before it has become 
executed. The court said in part: 

A gaming contract being illegal and void, court: 
have invariably refused to interfere between the par 
ties to the wager, who, being in pari delicto, cannot in- 
voke the aid of the courtsin carrying out their con- 
tracts. This question, however, presented to this 
court is not whether it will enforce or affirm a gam- 
bling contract, but whether it will permit one of the 
parties to disaffirm it. We have investigated a large 
number of American cases, and in nearly all of them 
the rule is laid down that, as long as the money is in 
the hands of a stakeholder, either party has a right to 
demand his part of the money, and, if refused, can 
maintain‘an action at law, whether demand is made 
on the stakeholder before or after the happening of 
the contingency upon which the waiver is suspended. 
This is the English rule, and is fortified by age and 
hallowed by precedent. So far as our own courts are 
concerned, it is a case of first impression, as neither 
the direct question nor one similar to it has ever been 
presented for adjudication in this State. This being 
true, it may be interesting, if not profitable, to review 
some of the cases on the subject, which have come un- 
der our attention, and the number of adjudications 
elsewhere point to the conclusion that the evil aimed 
at is widespread and deep-seated among the American 
people. One of the earliest cases to which we have 
had access, and one which has been very widely and 
favorably cited, is the case of Vischer v. Yates ll 
Johns. 28. The opinion in this case was rendered 
by Chief Justice Kent, the great commentator on 
American law, and in a fine review of English decis- 
ions he lays down the broad rule, since followed by 
most courts, that courts must frown down in every 
legitimate manner any unholy tampering with or cor- 
ruption of the ballot; that bets on election are illegal 
and void, and that courts will lend their aid in dis- 
affirming such contracts, and will hold the stakeholder 
responsible, when notice is given by a party toa wager 








ona 
& 


—a= OA we 











ent 
en- 


not 
the 
his 
ase 
N. 


an 
de- 
ry, 
> of 
yme 


art 
par 
it in- 
con- 
this 
ram- 
f the 
arge 
bem 
is in 
ht to 
, can 
nade 
ng of 
ded. 
and 
s are 
ither 
been 
eing 
view 
e up- 
tions 
med 
rican 
have 
rand 
a3 il 
ered 
r on 
lecis- 
Md by 
very 
‘cor: 
legal 
1 dis- 
older 
yager 








Vou. 38 


CENTRAL LAW JOURNAL. 23 








that he desires to withdraw his money. This learned 
judge struck the keynote that has in most American 
courts given tone to decisions on the subject. We 
quote from Chief Justice Kent in the opinion referred 
to: “The stakeholder ought not to be permitted to 
hold the money in defiance of both parties. There 
would be no equity in such a defense, and, if the 
plaintiff cannot recover back the deposit in this case, 
the winner cannot recover it; for that would be com- 
pelling the execution of an illegal contract asif it 
were legal, and would at once prostrate the law that 
declares such contracts illegal. The English rule is 
the true rule on this subject. On the disaffirmance of 
the illegal and void contract, and before it has been 
carried into effect, and while the money remains in the 
hands of the stakeholder, each party ought to be al- 
lowed to withdraw his deposit. The court will then 
be dealing equitably with the case. It will be an- 
swering the policy, and putting a stop to the contracts 
before itis perfected. . . The courts have gone 
quite far enough when they have refused to help 
either party, as against the other, in respect to these 
illegal contracts.”’ It is true that this decision was 
overruled by the ‘court for the correction of errors,’’ 
the decision being rendered by a divided court, and 
no court of any respectability, except nerhaps that of 
California, has ever followed in the noisome wake of 
the decision of Senator Sanford, the mouthpiece of the 
New York court. On the other hand, the decision 
has been time and again repudiated, and the very 
doctrine held by Judge Kent was afterwards approved 
by the New York Court of Appeals, Story v. Brennen, 
15N. Y.524. . .. =. . “We hold that the wager 
made between appellee, Crawford, and appellant 
Peck was illegal, and ab initio null and void, and the 
stakeholder occupies the same position towards them 
that he would have done had they voluntarily left 
their money in his hands without any stipulations; 
and, being a bailee, he is responsible to each of the 
depositors for the amount of his deposit. We are not 
assisting in executing an illegal contract; we ignore 
it; we treat it as though it did not and could not exist. 
Our decision will not recognize the existence of the 
contract, but saysthere was no contract. We cannot 
permit a stakeholder to defend successfully against a 
man who wishes to annul an illegal contract, and i¢ 
seeking to recover his deposit, and who would defeat 
his claim by setting up asa defense the illegal and 
void contract. He has no equity against the appellee, 
whose money he is holding. He cannot set himself 
up to decide that a party cannot retire from acontract 
which the courts would not enforce. Appellee does 
not rely on the illegal contract to establish his right 
to the money, but he says that appellant Lewy has his 
money on deposit, and he wants it. He gave notice 
in time to stop it in the hands of the bailee. He seeks 
to regain it, and he is entitled toit. It is the policy of 
courts, as hereinbefore indicated, to pursue that 
course that will discountenance gambling on elections, 
and have a tendency to check it; and when it is known 
that the loser can, at any time before the money is 
paid over, reclaim it from the stakeholder, it will have 
a discouraging effect on those who have the desire to 
stake their money on the result of popular elections. 





MonicipaL Corporation — ACTIONABLE 
Torts—NuvuIsaANCcE—Fireworks.—In Spier v. 
City of Brooklyn the Court of Appeals, 
of New York held that a large dis- 
play of fireworks, including heavily charged 








explosives held atthe junction of two narrow 
and completely built streets of a large city 
and managed by private persons under no 
responsibility, is an unreasonable and dan- 
gerous use of the streets and a public nuis- 
ance. Andrews, J., says, inter alia: 

The discharge of fireworks in a city under any 
circumstances is attended with danger. In the present 
case the danger was greatly enhanced by the location. 
It was at the junction of two narrow streets of a large 
city, completely built upon, and where any misad- 
venture in managing the discharge would be likely to 
‘result in injury to persons or property. The display 
was of considerable magnitude, and the explosives, 
especially the rockets, were so heavily charged, and, 
when exploded, were carried with immense velocity. 
It was managed by private persons under no official 
responsibility, and no municipal or public interest 
was concerned. Under the circumstances, in view of 
the place, the danger involved, and the occasion, the 
transaction was an unreasonable, unwarranted, and 
unlawful use of the streets, exposing persons and 
property to injury, and was properly found to con- 
stitute a public nuisance. The judgment below ad- 
judges that the city of Brooklyn is liable for the in- 
jury sustained by the plaintiff, and this is the only 
question in the case. Thata municipal corporation 
may commit an actionable wrong and become liable 
for a tort, is now beyond dispute. If the city directed 
or authorized the discharge of the fireworks which 
resulted in the injury complained of, it is, we think, 
liable. The inquiry is whether the city of Brooklyn 
did anything which, as to this plaintiff, placed it in 
the attitude of a principal, in carrying on the display. 
The mayor of the city, is chief executive officer, ex- 
pressly authorized it, assuming to act, in so doing, 
under an ordinance of the common council: In so 
doing, and construing the ordinance as authorizing 
him to grant apermitto private persons to use the 
public streets for the discharge of fireworks, he was 
following the practice which had long prevailed; and, 
so far as appears, no question had been raised that 
such permits were within the ordinance. The per- 
mit, when given and communicated to the police, was 
understood as preventing any police interference with 
the act permitted, and it had that effect in the case in 
question. The city had power to prohibit or regulate 
the use of fireworks within the city, and to enact 
ordinances upon the subject. The ordinances passed 
were not ultra vires, in the sense that it was not with- 
in the power of authority of the corporation to act in 
reference to the subject under any circumstances, 
See Dill. Mun. Corp. § 963, e¢ seq. It is the settled 
doctrine of the courts that a municipality is not 
bound merely by the assent of its executive officers to 
wrongful acts of third persons, nor could the mayor 
bind the city by a permit, for the granting of which 
he had no color of authority from the common coun- 
cil, and which was not within the scope of his author. 
ity. Thayer v. City of Boston, 19 Pick. 511. Ifthe 
permit was in fact authorized by the ordinance, the 
city would, as we conceive, be liable although the par- 
ticular act authorized was wrongful. Fora mistake 
in the exercise of its power, or by acting in excess of 
its powers, upon a subject within its jurisdiction, 
whereby third persons sustain an injury, there seems 
to be no reason, in justice, which should deny the in- 
jured party reparation. The common council is the 
governing body. It represents the corporation, and 
its acts are the acts of the corporation, when they 
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relate to subjects over which, the corporation has 
jurisdiction. Itis true that the power to pass ordi- 
nances and toregulate the use of fireworks did not 
embrace a power to authorize or legalize nuisances. 
But, ifthe ordinance transcended the power of the 
common council in this respect, the misconstruction 
of the common council of the extent of its powers in 
dealing with the subject, which was concededly within 
its power of regulation, does not, we think, within 
any just view of municipal exemption from the con- 
sequences of unauthorized and wrongful acts of the 
governing body, exempt the city from liability. See 
Cohen v. Mayor, 113 N. Y. 532, 21 N. E. Rep. 700. 








THE DOCTRINE OF ELECTION IN 
EQUITY. 


Part I.—GENERAL CONSIDERATIONS. 

1. Relation to Equity.—a. Equity and 
the Common Law.—The principles of justice, 
which obtain in the doctrine of election, as 
well as in every doctrine of equity jurispru- 
dence, form a scientific system, which is 
founded upon positive rules. The chancel- 
lor’s power does not extend to the creation of 
rights which the common law denies, but he 
exercises jurisdiction in cases where recog- 
nized rights have been infringed, and ‘‘a 
plain, adequate and complete remedy cannot 
be had in the courts of common law.’’! The 
common law system with its rigid and abso- 
lute rules as to form, had practically barred 
a large class of suitors who were recognized 
as having rights, but for whom there existed 
no formal remedy. The court of chancery 
adopting as its motto, that no right should be 
without a remedy, gave such complete relief 
in these cases as to lead to the inference that 
new rights had been created. 

b. Actions for Equitable Relief under the 
Code.—In most of the States, which like Mis- 
souri, have adopted the New York system of 
procedure, it is expressly or impliedly pro- 
vided, that the distinctions between actions 
at law and suits in equity are abolished; but 
the distinctions thus abolished are simply 
those relating to the form of the action; those 
which arise from the nature of the relief are 
as marked as before.” Even under the new 
system, one cannot obtain relief in the nature 
of an equitable remedy, unless the conditions 
are such, that a judgment for money or spe- 
cific property cannot be obtained, or will not 
afford adequate relief.* It follows that the 

1 3 Black. Com. 430, et seg., 1 Story’s Eq. Sec. 33; 
Kent Ch , in Manning v. Manning, 1 Johns. Ch. 530. 


2 Bliss’s Code PI., § 10. 
3 Ibid. § 280. 





principles of equity are of as much import- 
ance under the code as before it was adopted. 

c. Equitable Jurisdiction in Cases of 
Election.—In the subsequent paragraphs will 
be discussed, the origin and basis of the doc- 
trine of election, from which it will be seen, 
that it is founded upon the most important 
principles of equity. The jurisdiction of 
equity in cases of election will be shown to ex- 
tend, not only to an ascertainment of when a 
necessity for an election arises, and the en- 
forcement of the same, but also to a deter- 
mination of what relief shall be given to those 
whose interests are affected by such an elec- 
tion when made. 

2. Origin of the Doctrine.—We find that 
this doctrine, in common with many others in 
the equity system had its inception in the 
Roman law. It arose in the case of wills. 
The general way in which one could provide 
for having his property distributed after his 
death, was by instituting some one as his 
heir to carry out the provisions of his testa- 
ment, or in other words to carry on the legal 
existence of the testator. It was necessary 
for the heir to signify whether he would carry 
out the provisions of the will, or abandon his 
inheritance. The testator might give not 
only his property, or that of his heir, but also 
a thing belonging to a stranger. But he 
must have known that the thing belongs to 
another. In such cases the heir must see 
that the legatee receives the property or must 
give him its value.’ That is, the law did not 


"regard the testator as intending to make a 


disposition of property belonging to another 
without there being some circumstance to 
justify such disposition, and hence commands 
the heir to purchase such property for the 
legatee. 

3. Basis of the Doctrine.—a. In the 
Roman Law.—There can be no question as 
to the basis of the doctrine in the Roman law. 
A testament, whichis defined by the Institutes 
as signifying the determination of the mind, 
was held to be the final repository of the in- 
tention of the testator. If he did not know 
that the thing he affected to dispose of be- 
longed to another, his heir was not compelled 
to procure it for the legatee, or as it is said 
he did not need to elect. Thus it is seen, 


4 Inst. B. 2, tit. 19, §§ 5 to 7. 

5 Ibid. B. 2, tit. 20, § 4; 2 Domat, B. 4, tit. 2, § 3, art. 
3 to 5. 

6 Inst. B. 2, tit. 10, Pr. 
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that it was purely for the purpose of carrying 
out the intention of the testator, that the doc- 
trine of election was invoked in Roman law. 

b. Introduction in the English Law.—The 
English jurists accepted the theory as to the 
basis of the doctrine though they did not ac- 
cept the doctrine in its entirety. The odious 
feature of forfeiture was supplanted by the 
more equitable principle of compensation,’ 
and it was held that a necessity for an elec- 
tion arises, not only where the testator as- 
sumes to give away property which he knows 
belongs to another, but also where he gives 
it away under the supposition that it is his 
own, when in fact it belongs to another.® 

c. Hewho Seeks Equity must do Equity. 
—Mr. Pomeroy, in his valuable treatise upon 
Equity Jurisprudence, discourses upon this 
subject at some length, and arrives at the 
conclusion, that, inasmuch, asin the latter 
class of cases there is no intention of the 
testator to dispose of another’s property, the 
doctrine of election is invoked wholly irre- 
spective of the intention of the testator. 
He says, ‘‘I venture the assertion that the 
only true basis upon which the doctrine can 
be rested is * * * the grand principle 
that, he who seeks equity must do equity.’’® 

d. One Cannot Accept and Reject the Same 
Instrument.—This view is more in harmony 
with the modern cases, in which the broad 
principle is stated, that a party cannot accept 
and reject the same instrument. If he wishes 
to claim the benefits under an instrument, he 
must not prevent any of its provisions from 
being carried into effect. This seems to be 
the true foundation of the law of election.” 
Though the gift of the property of another by 
the testator under the erroneous impression 
that it is his own, will not affect the title of 
the real owner, still, such owner shall not 
take the testator’s property given him by the 
same instrument, unless he will consent to 
the disposition that is attempted to be made 

7 See post, part IV. 

8’ Whistler v. Webster, 2 Ves. Jr. 370; Thelusson v. 
Woodford, 13 Ves. 221. 

9 Pom. Eq. §§ 464, 465. 

10 It is evident that the doctrine of election is not 
invoked, merely to carry out the intention of the 
testator, else the residuary legatee would be com- 
pelled to elect in case the testator gave to a third 
party, property belonging to one who was not a bene- 
ficiary under the instrument. In this case the bene- 
fit fails, but should the residuary legatee be com- 


pelled to make compensation, or even contribu- 
tion to the disappointed beneficiary. See ante, § 2. 

















of his property by the testator.“ To say the 
least thereis animplied condition that he shall 
not have both pieces of property, and hence 
when he seeks the aid of equity to obtain or 
retain possession of his bequest or devise, he 
can only have it upon condition that he gives 
up his property that was disposed of by the 
will, or compensates the disappointed bene- 
ficiary. 

4. When does Necessity for an Election 
Arise.—a. General Rule.—It must not, how- 
ever, be supposed that the intention of the 
testator is ignored, for it furnishes the chief 
test for determining whether in a particular 
case a party must make an election. The 
general rule to be gathered from the decisions 
is, that in order that a case of election should 
arise, a party, who by the same instrument” 
makes a plurality of gifts of which one at 
least is of his own property, should upon the 
face of the instrument, by express words, 
or by clear and manifest implication demon- 
strate an intention to dispose of property 
which in fact belongs to a beneficiary under 
the instrument.“ He must use such expres- 
sions as were the property his own would re- 
sult in an effectual disposition of it to a third 
person. It is imperative that the intention 
shall be presumed from the face of the in- 
strument, for extrinsic evidence is not ad- 
missible to show an intention, where none 
can be implied. 

b. Deeds and other Instruments.—The law 
of election applies to deeds and other con- 
tracts, as well as to wills, though the great 
majority of the cases arise from wills. 

c. Interests in Property.—It applies to all 
interests in property, either real or personal 
whether present or future, vested or contin- 
gent. 

5. Circumstances under Which the Doctrine 
will Arise.—As has been stated above, in 
order for a case of election to arise it is nec- 
essary that a party should assume to dispose 
of property, which in fact belongs to another, 
and by the same instrument make a gift to 
the party whose property he thus assumes to 

11 Swans. note to Dillon v. Parker, 1 Swans. 394; 
Brown v. Ricketts, 3 Johns. Ch. 553; Hyde v. Baldwin, 
17 Pick. 303; O’Reilly v. Nicholson, 45 Mo. 160. 

12 Martien v. Norris, 91 Mo. 465. 

138 Birmingham v. Kirwan, 2 Sch. & Lefr. 452; Her- 
bert v. Wren, 7 Cranch, 370; City v. Davis, 1 Whart. 
510; Hilliard v. Binford, 10 Ala. 977. 


14 Doe v. Chichester, 4 Dow, 76; Hall vy. Hall, 8 
Rich. 407. 
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dispose of. The cases naturally divide them- 
selves into two classes under which it will be 
convenient to discuss them: 

a. First Class of Cases.—Those in which 
the donor has no interest in the property he 
assumes to dispose of. 

b. Second Class of Cases.—Those in which 
the donor has a partial interest in the prop- 
erty which he assumes to dispose of and a 
partial interest in the same property is held 
by another, who receives a benefit by the 
same instrument of donation. 


PartII. Wuere tHe Donor was no In- 
TEREST IN THE PROPERTY HE ASSUMES TO 
DISPosE OF. 

1. General Rule.—In this class of cases 
the presumption is, that the donor intended 
that the donee should elect between retaining 
his property and obtaining the gift from 
which follows the general rule, that where 
the donor gives some of his property to a 
party and in the same instrument of dona- 
tion uses language which sufficiently indi- 
cates an intention to give some of the donee’s 
property to another, the donee must elect be- 
tween the acceptance of the gift and the re- 
tention of his property. 

All the cases can be decided by this test, 
as, where a testator has given a legacy to his 
heir and has devised all his lands to another, 
but the will through some informality of exe- 
cution, cannot carry lands situated in another 
State, the question, as to whether the heir 
must elect between such lands, which will 
descend to him, and his legacy, will be an- 
swered by a determination of whether the 
testator has manifested an unmistakable in- 
tention to dispose of all his lands, as well in 
one State, as in the other.” 


Part III. WuHere THE Donor AND DONEE 
EACH HAVE A ParTIAL INTEREST IN THE 
PROPERTY WHICH THE Donor ASSUMES TO 
DIsPosE OF. 

1. Illustrations.—Some of the cases which 
have arisen under this class are: 

a. Where there is a legacy given to a party 
who holds a mortgage upon lands devised to 
another by the same will. 

b. Where testator devises lands held in 
joint tenancy and gives a legacy to his co- 
tenant. 


15 Jones v. Jones, 8 Gill, 197; Van Dyke’s Appeal, 60 
Pa. St. 481. 





c. Where donor has only a contingent in- 
terest in the land, etc. 

The class of cases treated in the subsequent 
paragraphs, which forms the chief topic of 
this discussion, will illustrate the general 
principles applicable to all these cases. 

2. Where a Widow Entitled to Dower, is a 
Devisee or Legatee under her Husband’s Wiill. 
a. Express Election.—It has been stated 
that the doctrine of election applies to every 


interest in property and accordingly, where 


there is an express provision of the testator 
that his widow shall take a gift in lieu of her 
dower, she will be compelled to elect between 
the two benefits." 

b. Implied Election.—It is from the decis- 
ions in those cases where there have been no 
express provisions that the widow shall take 
her gift in lieu of dower, that the greater 
part of the law.of election has been derived. 

1. General Rule of Interpretation.—The 
courts in attempting to arrive at the intention 
of the testator in such cases, have applied an 
apparently stricter rule of interpretation than 
in the first general class of cases." The dis- 
tinction, however, is only apparent for the 
intention of the testator to dispose of the 
property, governs it in both cases. But the 
manner of arriving at this intention is quite 
different in the two classes. In _ this 
class of cases the courts following“ the 
primary rule in the _ interpretation of 
wills, that ‘‘a testator is always pre- 
sumed to use the words in which he expresses. 
himself according to their strict and primary 
acceptation,’’ hold that he intended to dis- 


pose only of his own interest in the property, . 


‘tunless from the context of the will .it 
appears otherwise.’’® In order to rebut 
this presumption that the testator has in- 
tended to dispose of his own interest only, 
we have a general rule, that an evident inten- 
tion of the testator to bar his widow’s dower 
must be shown by clear and manifest impli- 
cation derived from the fact that her claim of 
dower is absolutely inconsistent with some of 
the dispositions of the will, so as to disturb 
or defeat them.” In Birmingham v. Kirwan 


16 Birmingham v. Kirwan, 2 Sch. & Lefr. 452; Her- 
bert v. Wren, 7 Cranch; 370; Pemberton vy. Pember- 
ton, 29 Mo. 408. 

7 See ante, Part II, § 1. 

18 Wigram on Interpretation of Wills, page 11. 

19 Lawrence v. Lawrence, 2 Vern. 365; Birmingham 


: v. Kirwan, 2 Sch. & Lefr. 452; Smith v. Kniskenn, 2 
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(supra), Lord Redesdale says: ‘‘The result 
of all the cases of implied intention seems to 
be, that the instrument must eontain some 
provision inconsistent with the assertion of a 
right to demand a third of the lands to be 
set out by metes and bounds.’’ Dower is a 
legal right of the widow to a certain portion 
of her husband’s estate, and it should not be 
presumed, that because another provision is 
made for the wife it is intended to necessitate 
an election rather than to constitute an aug- 
mentation. And the mere fact that the testa- 
tor has devised ‘‘all’’? his lands, will not 
change the case, for it is presumed that he 
intended all his interest in such land. 

2. Illustrations.—A variety of cases have 
arisen under this class, of which the more im- 
portant will now be considered. 

a. Where Lands are Devised Coupled with 
Conditions as to Management or Disposal.— 
The courts, in construing these cases, should 
naturally look to the stipulations with regard 
to management and disposal, to discover if 
there is anything in them that is inconsistent 
with the widow’s claim of dower. Where the 
lands are devised to one charged with an an- 
nuity in favor of the wife, it is presumed that 
the testator intended that such annuity should 
be charged only upon his own interest in the 
lands,” and where there has been a devise of 
the lands upon trust to sell for a certain pur- 
pose it is presumed that the lands were to be 
sold subject to the widow’s claim of dower.” 
In these cases it is clear that there is nothing 
in the widow’s claim of dower which will de- 
feat the testator’s disposition of the property. 
But where a power has been given to a 
trustee or exeeutor to lease the property or 
manage it in any other way that is plainly in- 
consistent with the widow’s right to demand 
an assignment of her dower by metes and 
bounds, itis clear that the intention of the 
testator was to dispose of her dower, and 
hence a necessity for an election arises.” 

b. Where Testator Devises Part of his 


Johns. Ch. 448; Konvalinka v. Schlegel (N. Y.),9 N. 
E. Rep. 868; In {re Gotzian (Minp.), 24 N. W. Rep. 
920; In re Blaney (Iowa), 34 N. W. Rep. 768; Brokaw 
v. Brokaw, 7 Atl. Rep. 414; Alling v. Chatfield, 
42 Conn. 276. 

2% Story’s Eq. Sec. 1088; Fuller v. Yates, 8 Paige, 325. 

21 Ellis v. Lewis, 8 Hare’s Rep. 310; Birmingham v. 
Kirwan, 2 Sch. & Lefr. 452; Adsit v. Adsit, 2 Johns. 
Ch. 448. 

#2 Hill vy. Hill, 1 D. & War. 94; French v. Davies, 2 
Ves. Jr. 577; Tobias v. Ketchum, 32 N. Y. 319. 





Lands to his Widow and the Rest to Others. 
—It has been contended that the fact that the 
husband devises part of his lands to his wife in 
fee, conclusively shows his intention to bar her 
dower in the remainder of his lands. It is 
however, clear, and the majority of the courts 
so hold, that aside from express declarations, 
and where none of the inconsistencies before 
spoken of exist, there is nothing in such a 
case from which such intention can be im- 
plied, and the devise to the widow will be re- 
garded as an addition to her dower.” And 
the fact that her devise or legacy much ex- 
ceeds the value of her dower right will not 
rebut this presumption. But where, after a 
provision for the wife, the testator devises 
lands for the benefit of one whom he is under 
moral obligation to support, and such lands 
are not more than what is necessary for that 
purpose, it is sufficiently indicative of the in- 
tention of the testator, and will render repug- 
nant any claims of the widow to dower in 
such lands.* 

c. Devise to the Widow for Life or During 
Widowhood and Remainder to Others.— 
Where a part only of the testator’s lands have 
been devised to the wife for life or during 
widowhood, and there is nothing in the dis- 
position of the rest of his lands which is in- 
consistent with her claim of dower, it is clear 
in accordance with the rule, that the provis- 
ion during widowhood is but added by the 
husband’s bounty, and she is not deprived of 
herdower. The same construction is applied 
where all the testator’s lands are devised to 
the widow during widowhood. The question 
in such a case can only arise where the widow 
marries again, and losing her life estate, seeks 
to recover dower in all of the testator’s lands, 
and, under the same circumstances as above, 
there can be no question but that she is en- 
titled to dower.” 

d. Where Estate is to be Divided Equally 
Among Widow and Others.—Another class of 
cases in which there is a conflict of opinion, 
arises where the testator has directed that 
all his property be divided equally among his 

23 Havens v. Havens, 1 Sandf. Ch. 324; Mills v. 
Mills, 28 Barb. 454; Gaignarde v. Mayrant, 4 Desau. 
"— Herbert v. Wren, 7 Cranch, 370; Alling v. Chat- 
field, 42 Conn. 276. 

% Ibid. 

% Sandford v. Jackson, 10 Paige, 266; Bull yv. 


Church, 5 Hill, 206, 2 Denio, 430; Van Arsdale vy. Van 
Arsdale, 26 N. J. Eq. 404. 
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widow and others. The question involved is, 
can the widow demand that her dower be as- 
signed and afterwards her equal share of the 
surplus? It has been held that in such a case 
the widow must elect between her dower and 
the equal share under the will, for, other- 
wise, the equality would not exist, and 
thereby the intention of the testator would be 
destroyed.” But the testator may have in- 
tended that the division should only be made 
after the widow’s dower had been assigned. 
We have seen that the mere fact that the pro- 
vision for the wife is of greater value than her 
dower right, will not raise the necessity of an 
election. So, in these cases, it undoubtedly 
is true that, unless it can be clearly gathered 
that the testator intended that the property 
should be divided as it stands without an as- 
signment of the widow’s dower, there will be 
no cause for an election. In the nature of 
the disposition there is nothing inconsistent 
or repugnant to the widow’s claim of dower, 
for equal division, as it should be interpreted, 
prima facie, means of his own property. 

3. Statutory Rules.—In a great many of 
the States the general subject of election bya 
widow between her dower and benefits given 
to her by her husband’s will is regulated by 
statute, thus in a measure removing it from a 
discussion of a purely equitable doctrine. 
But the questions that have arisen in the con- 
struction of these statutes depend to such an 
extent, for their solution, upon equitable 
principles, as to justify a short notice at this 
point. Reference will be made to the Mis- 
souri statute, which does not differ in’ the 
general principles from the statutes of other 
States. 

a. Burden of Proof.—The most important 
change effected by the statute is, that the 
burden of proof is shifted, and now in general 
any devise of lands by the testator to his wife 
is presumed to be in lieu of dower, and in or- 
der to rebut this presumption the will must 
expressly show his intention that she shall re- 
ceive both.% But it has been held that such 
statutes do not apply to lands situated in an- 
other State, and a devise to the widow of 
lands in one State will not bar her dower in 
lands lying in another State.” Nor will a be- 

2 Chalmers v. Storil, 2 Ves. & B. 222. 

% Mo. Rev. Stat. 1889, Sec. 4527; Brant v. Brant, 40 
Mo. 266; Reed v. Dickerman, 12 Pick. 146; Corry v. 


Lamb (Ohio), 12 N. E. Rep. 660. 
2 Van Arsdale v. Van Arsdale, 26 N. J. Eq. 404. 





quest of personalty cause a widow to elect, 
unless the testator shows either by express 
words or necessary implication from other 
provisions in the wil, that the personalty is 
intended to be in lieu of dower.® The stat- 
utes, also, in general, provide that the widow 
must make her election within a certain time, 
and in a certain manner, orshe will be deemed 
to have elected to take under her husband’s 
will, and will be estopped from claiming her 
dower.*! But where the devise to the widow 
failed, she was held to be entitled to her 
dower, notwithstanding she had failed in ac- 
cordance with the provisions of the statute to 
signify her intention to take against the will.” 
The ground of this decision seems to be that 
the statute intends to effectuate the intention 
of the testator, only as expressed in the will. 
And this is the correct principle, for it is not 
natural, nor should the courts presume, that 
the testator has intended to leave his wife un- 
provided for, but rather that he would have 
made a new disposition in her favor. 
PartIV. Inorpents or ELection. 
1. Who can Elect.—a. General Rule.— 


It may be stated as a general rule that elec- 
tion can be made only by the party whose 
property has been attempted to be disposed 
of, and such elections must be made in per- 
son. 

b. Exceptional Cases.—In the case of per- 
sons who are not ‘‘sui juris’’ and hence can- 
not elect e. g., infants, lunatics, etc., a guar- 
dian or committee cannot elect for them, but 
such election will be made, by a court having 
chancery jurisdiction, upon a due considera- 
tion of the advantages and disadvantages of 
the choice.* 

2. When is an Election Presumed.—a. 
General Statement.—When one by his actions 
plainly exhibits a desire to take one of two 
inconsistent benefits, he will be deemed to 
have made an election. 

b. Necessary Qualifications.—To such a 
general rule there have been many qualifica- 
tions. necessitated by the ignorance of the 
party who is to elect and the power which 


30 Martien v. Norris, 91 Mo. 465; Jennings v. Smith, 
29 Ill. 116; Fulton v. Fulton, 30 Miss. 586. 

81 Mo. Rev. Stat. 1889, Sees. 4527, 4528; Price v. 
Woodford, 43 Mo. 247; Thompson v. Hoop, 6 Ohio, St. 
480. 
8 Thompson v. Egbert, 17 N. J. L. 459. 

83 Kennedy v. Johnston, 65 Pa. St. 451; Lewis v- 
Lewis (N.C.), 7 red. 72. 
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fraud and undue influence may exert over him. 
The courts have recognized that such circum- 
stances would probably prevent the party 
from exercising a judicious choice, and from 
the decisions we deduce the following rule 
more limited in its scope but more equitable 
in its operation: An election can be conclu- 
sively presumed, only, where the party with 
a full knowledge of all the circumstances 
which might control his choice between two 
inconsistent benefits, by plain and unequivo- 
cal acts signifies his intention to take one in 
preference to the other.* 

c. Decisive Acts Necessary.—A mere in- 
tion to elect, even with a full knowledge of 
all the circumstances is not sufficient,® there 
must have been some decisive acts indicating 
an intention to elect one benefit which would 
render it impossible to assert a claim to the 
other benefit without prejudicing the right of 
innocent parties ;** and the fact that the party 
receives the rents and profits from both prop- 
erties is not indicative of an intention to ac- 
cept one and reject the other.” 

d. Where Party Dies before Electing.— 
Cases have arisen where a party who was en- 
titled to elect, has died before plainly and 
clearly manifesting his election between the 
two benefits. It has been held, that where a 
personal right depends upon an election and 
no express election is shown, the election 
may be presumed from the circumstances and 
the presumption of law is, that a widow must 
have elected to take the provision made for 
her in the will, where it is more beneficial 
than her right to dower;* but where no 
election has been expressly made nor can be 
presumed, the representatives of the deceased 
can make the election.™ 

3. Effect of an Election.—a. General 
Statement. — Where a party under a full 
knowledge of all the circumstances which 
might control his choice, has made an elec- 
tion of one of two inconsistent benefits, he 
will be estopped from setting up a claim to 
the other, and the same is true of those 
claiming under him.“ In discussing the 

*% Huston v. Cone, 24 Ohio St. 11; Kreisser’s Ap- 
peal, 69 Pa. St. 194. 

% English v. English, 3 N. J. Eq. 504. 

% Anderson’s Appeal, 86 Pa. St. 476; English v. 
English, supra. 

% Padbury v. Clark,2 Macn. & G. 298; Huston v. 
Cone, 24 Ohio St. 11. 


83 Merrill v. Emery, 10 Pick. 507. 
% Dillon v. Parker, 1 Swaus. 385. 








various right and liabilities which result from 
an election and necessarily in some measure 
qualify such a general rule, it will be proper 
and convenient to notice the cases under two 
classes : 

First.—Where the party elects to take un- 
der the instrument. 

Second.—Where he elects to take in oppo- 
sition to the instrument. 

b. Where Party Elects to take under the 
Instrument.—In such cases the party will be 
entitled to the benefits which are granted him 
by the instrument and at the same time his 
property which has been attempted to be dis- 
posed of by the instrument, must be con- 
veyed by him to the beneficiary designated 
in the instrument. 

1. Are Creditors barred by an Election ?— 
It has been said by a renowned jurist and 
writer, that ‘‘the doctrine is not applied to 
the case of creditors. They may take the 
benefit of a devise for the payment of debts 
and also enforce their legal claims upon 
other funds disposed of by the will.’’*! There 
can be no question but that a mere devise for 
the payment of debts will not put the credit- 
ors to an election, but it is submitted with 
due deference to such adistinguished author- 
ity, that the claim of a creditor is no more 
of a legal right than that of the widow’s 
dower. And hence, it would seem, that 
where there is an express provision or an in- 
tention of the testator can be manifestly im- 
plied from the context of the will, that the 
creditors shall receive the benefit in lieu of 
their claim upon the estate, a necessity for an 
election arises. The case can hardly arise 
now that all the property is made liable for 
the debts of the decedent, but upon true 
principle, a creditor can no more accept and 
reject the same instrument than any other 
person whose property is attempted to be dis- 
posed of by an instrument under which he re- 
ceives a benefit.” 

2. Does the Widow take as a Purchaser ?— 
There is an apparent conflict as to whether, 


4 Cordier v. Brown, 98 Mo. 666; Wilbanks v. Wil- 
banks, 18 Ill. 17; Tomkyns v. Ladbrooke, 2 Ves. Sen. 
593. 

41 Story’s Eq. Sec. 1092. 

4 Take the case where a widow has accepted a 
benefit in lieu of her dower which is included ina 
fund given to creditors in lieu of their claim, will it 
be said that if the fund proves insuflicient the credit- 
ors can seize the benefit given to the widow? See 
(post; § 3); also, Adlenn v. Yard, 1 Rawle, 163; Jewett 
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when a widow has elected to take under the 
will, she receives her share free from liability 
for the payment of the testator’s debts, but 
upon close examination the decisions can be 
reconciled. It is clearly settled that where 
the burden of the debts is imposed generally 
upon the whole estate, a widow who has ac- 
cepted a benefit in lieu of dower does not 
take the property as a purchaser so as to have 
it discharged from liability for the payment of 
debts.“ But where a sum is provided for the 
payment of debts which proves insufficient for 
this purpose, a benefit accepted by the widow 
in lieu of dower, will not abate ratably with 
other legacies for the payment of the defi- 
ciency.** However, it certainly seems in ac- 
cordance with the true doctrine, though it 
has been denied,” that, as the widow is en- 
titled to full knowledge of all the circum- 
stances which might affect her choice, she 
has no equity to have her benefit discharged 
from liability for the payment of dedts, where 
all other funds have been exhausted.“ 

3. Revocation of an Election.—It follows 
from the rule heretofore given, that where an 
election has been made under a misconception 
of facts or induced by fraud, etc., the party 
is entitled to make a fresh election.“ And 
where a widow has elected to accept the ben- 
efit given her by her husband’s will, in lieu of 
dower, and such benefit is afterwards taken 
for the testator’s debts, or fails for any other 
reason, she may revoke her acceptance of it.** 
But it would seem that this could be done, 
only where the ~ights of innocent purchasers 
had not intervened. 

4. Contesting the Will.—An election to take 
under the will will not estop one from con- 
testing its validity.” 

b. Where Party Elects to take in Opposi- 
tion to the Instrument. 

1. Can one Benefit be Rejected and An- 
other Demanded? It has been argued that 
equity will compel one to accept all or reject 
all of the benefits given him under the same 


v. Woodward, 1 Edw. Ch. 195; Perry on Trusts, § 596. 
43 Stevenson v. Brown, 4 N. J. Eq. 503; Brant v. 
Brant, 40 Mo. 266. 
4 Isenhart v. Brown, 1 Edw. 411; Lord v. Lord, 23 
Conn. 327; Stuart v. Carson, 1 Desaus. 500. 
4 Thomas v. Hood, 1 Md. Ch. 296. 
# Bray v. Neil, 21 N. J. Eq. 343. 
4 Kidney v. Coussmaker, 12 Ves. 136; Light v. Light, 
21 Pa. St. 407; Stuart v. Winterhouse, 10. Yerg. 94. 
# Hone v. Van Schaick, 7 Paige, 221, 233. 
# Camdon v. Commissioners, 16 Ohio St. 353. 








instrument. But obviously, this is not the 
true doctrine. All that the law of election 
requires is, that the party shall not receive a 
benefit under an instrument unless he will 
carry out the conditions coupled with such 
benefit. He does not accept and reject the 
same instrument in the sense in which we 
have used the term when he rejeets a benefit 
coupled with a condition and accepts a ben- 
efit without conditions annexed. He need 
only elect in such cases when it is apparent 
on the face of the instrument or plainly in- 
ferable from the nature of the different bene- 
fits given, that the testator or donor intended 
that he should take all or reject all.” 

2. Relief given to the Disappointed Bene- 
jiciary.—The doctrine of the Roman law pre- 
viously referred to, compelled the heir to 
elect to take under the will and provide the 
various benefits given to others by the testa- 
tor, or to elect against the will, when his own 
legacy became forfeited. This principle was 
adopted in the common law to the extent, 
that, when there is an express provision that 
the party shall take the benefit, only upon 
condition that he gives up some of his prop- 
erty, a refusal todo so would amount to a 
forfeiture of his benefit.’ In such a case the 
donee would retain his property and the dis- 
appointed beneficiary would receive nothing, 
as the forfeited property would go into the 
residue of the testator’s estate or descend to 
his heirs. The idea of a forfeiture is repug- 
nant to the principles of equity. All that 
equity seeks to do, is, to provide for a party 
who cannot obtain a sufficient remedy at com- 
mon law, a full, adequate and complete re- 
lief, but beyond this it will not go. Accord- 
ingly, it is well settled in England and in the 
United States, that where an implied election 
arises and the party elects to take against the 
instrument, equity will seize the benefits 
intended for such party in order to make 
compensation tothe disappointed beneficiary ; 
but after such compensation shall have been 
made, the surplus, if any remaining is re- 
stored to the original donee.” But the dis- 
appointed beneficiary cannot obtain the prop- 
erty which has been given to the donee. He 


50 Wollaston v. King, L. R.8 Eq. 165, 174; East v. 
Cook, 2 Ves. 33; Hawley v. James, 5 Paige, 318. 










51 Bisp. Eq., § 296. 
52 Dillon vy. Parker, 1 Swans. 396, note by Mr. Swans- 
ton; Bristow v. Warde, 2 Ves. 386; Sandoe’s Appeal, 
65 Pa. St. 314; Brown v, Pitney, 39 Ill. 468, 473. 
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has only a lien upon it to secure compensa- 
tion for the failure of his benefit. He is 
placed in the same position as all injured 
parties before the chancery courts. He shall 
receive neither more nor less than that which 
he has been suffered. He shall be indemni- 
fied. Istpor Logs. 


53 City of Phila. v. Davis, 1 Whart. 490, 512. 








MASTER AND SERVANT — NEGLIGENCE OF 
FELLOW-SERVANT. 


DEWEY V. DETROIT, G. H. & M. RY. CO. 


Supreme Court of Michigan, November 10, 1893. 


When a railway company has employed a compe- 
tent inspector to inspect all cars received by it, and 
see that they are properly loaded and in good condi- 
tion, it cannot be held liable to a brakeman who, in 
coupling such a car to another, is caught by lumber 
loaded so as to project over the end of the car. Mce- 
Grath, J.,,dissenting. 


LonG, J.: October 21, 1890, the defendant re- 
ceived at Holly, from the Flint & Pere Marquette 
Railroad, a car loaded with lumber, for the pur- 
pose of transporting it to the Lake Shore & Mich- 
igan Southern Railway Company, at Wayne coun- 
ty, at which point it was placed upon the line of the 
Wabash transfer track. The plaintiff was in the 
employ of the defendant as a brakeman, and serv- 
ing on the train in that capacity. He had worked 
for the company about one year. The train reached 
the Lake Shore & Michigan Southern junction 
about 2 o’clock in the morning, and the car was 
run upon the Wabash transfer track. It became 
necessary to couple the car toa flat car on the 
transfer. For the purpose of doing this, the flat 
car was backed up by the engine to the loaded 
ear. The plaintiff stepped in between to make 
the coupling, when his body was caught between 
the two cars. In his struggle to release himself 
his right hand and the lower-portion of his right 
arm were crushed between the bumpers and 
drawheads of the cars, and so mangled as to 
necessitate amputation. It appears that the lum- 
ber upon the car received at Holly projected at 
the bottom at one end beyond the platform of the 
car for four or five inches, and a distance up- 
wards of a few tiers only. This projection of lum- 
ber decreased the distance between the cars, and 
by it the plaintiff was caught as the cars came 
together. He claims to have had no knowledge 
that this lumber projected until the moment he 
was caught by it. It wasa dark night, and he 
claims he could not see, even though he carried a 
lantern at the time. The declaration contained 
five counts. Pialntiff’s counsel claims that his de- 
mand is founded upon several distinct theories, 
all involving negligence on the part of the de- 
fendant: (1) That he was injured by reason of 
the defective construction of defendant’s flat car, 





which allowed the two cars to come so close to- 
gether that he was caught between them, and in 
his alarm and confusion had his hand and arm 
caught between the buffers and drawheads. (2) 
That he was injured by reason of the projection 
of the lumber beyond the end of the Flint & Pere 
Marquette car, which, catching his body, and 
forcing him against the end of the flat car, so hurt 
and frightened him that in his struggle to escape 
he unconsciously placed his hand and arm in posi- 
tion to be caught and crushed between the buffers 
and drawheads. (3) That by reason of the com- 
bined effects of the projection of the timber from 
the one car and the improper construction of the 
other, he was caught and injured. (4) That he 
was injured by reason of the necessity of passing 
his hand and arm directly between the faces of 
the opposing buffers, because of their being im- 
properly placed in the same horizontal plane with 
the .drawhead upon the flat car. Upon the trial © 
in the court below it was admitted that the car 
was received from the Flint & Pere Marquette 
Railway Company, and that at the time it was so 
received defendant had inits employ a person 
known as “car inspector,’’ whose duty it was to 
inspect all cars received by defendant at Holly, 
and to see that they were properly loaded, and in 
good condition. After the arguments had been 
concluded, the court below remarked, substan- 
tially, that the claim that the flat car was de- 
fective in construction passed out of the case, for 
the reason that such defect, if it existed, was not 
the proximate cause of the injury. The court di- 
rected the verdict in favor of the defendant, on 
the ground that the car inspector was a fellow- 
servant with the brakeman, and, inasmuch as it 
did not appear that the company had not used 
due care in his selection, it could not be held lia- 
ble for his negligent inspection, even if he were 
negligent. The case came to this court, on er- 
ror, and was argued at the June term, 1892 (52 
N. W. Rep. 942), and by a majority reversed and 
remanded for new trial. Subsequently a motion 
for rehearing was granted, and the case has now 
been fully argued and further considered by the 
court. The writer of this opinion joined in the 
opinion for reversal, but since the reargument of 
the case,and a more full consideration of the 
principles involved and consequences attendant 
upon the rules then laid down, has concluded to 
revise that opinion, and write for affirmance. 


The rule that the master must furnish the serv - 
ant with a reasonably safe place in which to 
perform his work has been settled by repeated 
decisions of this court, and in many late cases. 
Van Dusen v. Letellier, 78 Mich. 492, 44 N. W. 
Rep. 572; Morton v. Railroad Co., 81 Mich, 423, 
46 N. W. Rep. 111; Roux v. Lumber Co., 85 Mich. 
519, 48 N. W. Rep. 1092. It is also well settled 
that this duty cannot be delegated to another, so 


as to relieve the master from personal responsi~ 


bility. Van Dusen v. Letellier, supra; Morton v. 
Railroad Co., supra. But the real point in con- 
troversy here is whether the duty of the master 





32 CENTRAL LAW JOURNAL. 





No. 2 








is to be extended so that he may be made liable 
for the neglect of a car inspector in not observ- 
ing that a car is improperly loaded when it is to 
be put into the traih for transportation. There is 
no complaint here about the car itself. It was 
proper in construction, and a safe car for use in 
that service. Upon the first argument of the case 
in this court the real point in controversy was not 
so fully pointed out and considered as upon the 
reargument, and the case was regarded as very 
similar in principle to Smith v. Potter, 46 Mich. 
258, 9 N. W. Rep. 273, which Mr. Justice Mc- 
Grath considered as virtually overruled by the 
later cases cited above. There is, however, a 
broad distinction between Smith v. Potter and the 
present case. In the forrher case the injury com- 
plained of was received by reason of a defect in 
the framework of the car itself, while here the 
accident is attributable to improper loading. In 
the later decisions the doctrine of Smith v. Potter 
has been doubted, and the rule broadly stated that 
the master must furnish to the servant a safe 
place to work, and safe appliances to work with. 
The learned counsel for the defendant does not 
contend here for the doctrine of Smith v. Potter, 
but does claim that the defendant discharged its 
full duty to the plaintiff when it furnished safe 
cars and a competent inspector; that, having 
done this, it could not be held liable for the neg- 
ligence of the inspector, as such inspector was a 
fellow-servant of the plaintiff. The contention 
of defendant’s counsel inthis respect is correct. 
If a car is out of repair, so that it is in a danger- 
ous. condition for use, such fact might not be ob- 
served by the ordinary brakeman, and manifest 
only to a person of skill in that line. There is 
some reason, therefore, for holding the company 
liable where these circumstances are made to ap- 
pear, though a competent inspector be furnished, 
for the master is bound to furnish safe tools and 
appliances, as well as a safe place to work, and 
cannot delegate the duty of providing them, and 
thus escape liability. But in regard to the proper 
loading of cars quite a different rule must neces- 
sarily prevail. The master must undoubtedly ex- 
ercise care in the selection of inspectors to see 
that cars are not improperly loaded or overbur- 
dened so that they are dangerous to employees, 
but, after this has been done, it cannot be claimed 
that the master is to be held responsible for the 
faithful performance of the inspector’s duty. Any 
other rule than this would make railroad com- 
panies insurers of the lives and limbs of employees. 
In the present case, the projection of the lumber 
over the end of the car was as apparent to the 
brakeman, if he had taken the precaution to make 
observation, as to an inspector. It required no 
special skill or training to ascertain the fact. The 
duties of a brakeman are known to be dangerous, 
and when one enters such service he must be held 


to have assumed the risk of theemployment. He- 


must exercise care himself in going between mov- 
ing cars to make couplings. In an exhaustive 
opinion by Mr. Justice Brewer, reported in 13 





Sup. Ct. Rep. 923 (Railroad Co. v. Baugh), the 
doctrine here enunciated is treated, anda like 
conclusion reached. A case involving the same 
principle was before the court of appeals of New 
York, and decided in 1889—Ford v. Railroad Co., 
reported in 22 N. E. Rep. 946. It appeared that 
cars known as ‘‘gondola cars,’’ generally used for 
carrying coal, and which had boxes from 18 to 24 
inches high, were loaded with lumber. The com- 
pany had furnished suitable stakes which could 
have been properly fastened inside of the boxes. 
When the ends of the boxes were stationary, one 
end of the timber was laid down in the bottom 
of the car, and the other end projected over the 
end of the box in cases where the timber was 
longer than the box. The lumber was piled, af- 
ter it reached the top of the box, so that one piece 
overlapped another, the pile thus constantly 
growing narrower across the top. The cars were 
loaded under the direction of a foreman of great 
experience. and, although they were not regular 
lumber cars, they were much used for carrying 
lumber for short distances. Plaintiff’s intestate, 
a switchman, was injured by the lumber on one 
of the cars falling upon him. The cars had been 
properly inspected before being sent out, by 
proper and competent inspectors. It was held 
that the sole cause of the injury was the im- 
proper loading of the car through the failure of 
the employees to use the stakes furnished by 
the company, and that these employees were the 
fellow-servants of the deceased, for whose care- 
lessness the defendant was not responsible. The 
same doctrine was also laid down in Byrnes v. 
Railroad Co.,113 N. Y. 251, 21 N. E. Rep. 50. 
There the plaintiff’s intestate was in defendant’s 
employment asa brakeman. A car loaded with 
lumber. at a way station was to be attached to the 
train. It was being moved by an engine from 
the switch to the main track. Plaintiff’s intes- 
tate got upon it to stop it, but, in consequence of 
the improper manner in which the car was 
loaded, the brake was rendered useless, a collision 
occurred, and he was thrown from the car and 
killed. In an action to recover damages it ap- 
peared that the car and its appliances, before it 
was loaded, were in good condition. By the de- 
fendant’s rules it was made the duty of the sta- 
tion master to either inspect the car himself or 
have some one do so before it was taken out. Had 
this been done, the improper loading would have 
been discovered. It was held that, defendant 
having provided a safe car and a system and com- 
petent men for its inspection, it was not liable for 
injuries resulting to a co-employee from neglect 
of their duty. This rule was also laid down in the 
following cases: Railroad Co. v. Black, 88 Ill. 
112; Railroad Co. v. Gower, 85 Tenn. 465, 38. W. 
Rep. 824; Railroad Co. v. Husson, 101 Pa. St.'1. 
The court below was correct in ruling that the 
defective condition of the flat car, if it was de- 
fective, had no bearing in the case. The plaint- 
iff’s injury was produced by the defective loading 
and not by any defect in the car. Judgment must 
be affirmed. . 
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NotTe.—As will be observed the trial court, in di- 
recting a verdict in the principal case, was governed 
by Smith v. Potter, 46 Mich. 258. That case, says 
Judge McGrath who dissents from the conclusion of 
the court in the principal case, is not only opposed to 
the clear weight of authority elsewhere but the Michi- 
gan court has refused to follow it in a number of cases 
since determined. See Van Dusen v. Letellier, 78 Mich. 
492, 502, 44 N. W. Rep. 572; Adams v. Iron Cliffs Co., 
78 Mich. 271, 288,44 N. W. Rep. 270; Brown v. Gil- 
christ, 80 Mich. 56, 68, 65,45 N. W. Rep. 82; Morton 
v. Railroad Co., 81 Mich. 423, 46 N. W. Rep. 111; 
Sadowski v. Car Co., 84 Mich. 100, 105, 47 N. W. Rep. 
598; Tangney v. J. B. Wilson & Co., 87 Mich. 453, 455, 
49 N. W. Rep. 666; Ashman vy. Railroad Co., 90 Mich. 
567, 571, 51 N. W. Rep. 645. 

The question presented in the principal case is very 
fully discussed by Mr. Justice Harlan in Hough v. 
Railroad Co. 100 U.S. 213, by Mr. Justice Field in 
Railroad Co. v. Herbert, 116 U. S. 642, and by Gresham 
J.,in King v. Railroad Co., 14 Fed. Rep. 277. See, 
also, Filke v. Railroad Co., 53 N. Y. 549, 552; Crispin 
Babbitt, 81 N. Y. 516; Pantzar v. Mining Co., 99 N. Y. 
868,2 N. E. Rep. 24; Benzing v. Steinway, 101 N. Y. 
547, 5 N. E. Rep. 449; Lewis v. Seifert, 116°Pa. St. 628, 
647,11 Atl. Rep. 514; Ford vy. Railway Co., 110 Mass. 
240, 260; Smith v. Iron Co., 42 N. J. Law, 467; Fay v. 
Railway Co., 30 Minn. 231, 15 N. W. Rep. 241; Railway 
Co. v. Fox, 31 Kan. 586,3 Pac. Rep. 320; Mulvey v. 
Locomotive Works, 14 R. I. 204. 

The rule that it is the master’s duty to provide the 
servant with a safe place to work and when the serv- 
ice required of an employee is of a peculiarly dan- 
gerous character it is the duty of the master to make 
reasonable provisions to protect him from the dan- 
gers to which heis exposed while engaged in the dis- 
charge of his duty has been recognized by.the Michi- 
gan court in numerous decisions. Swoboda v. Ward, 
40 Mich. 420; Parkhurst v. Johnson, 50 Mich. 70, 15 N. 
W. Rep. 107; Huizega v. Lumber Co., 51 Mich. 272, 16 
N. W. Rep. 643; James v. Mining Co., 55 Mich. 335, 21 
N. W. Rep. 361; Smith v. Car-Works, 60 Mich. 501, 27 
N. W. Rep. 662; Adams v. Iron Cliffs Co., 78 Mich. 
271, 44 N. W. Rep. 270; Brown v. Gilchrist, 80 Mich. 
56,45 N. W. Rep. 82; Sadowski v. Car Co., 84 Mich. 
100,47 N. W. Rep. 598; Palmer v. Railroad Co., 87 
Mich. 281, 49 N. W. Rep. 613; Jd., 53 N. W. Rep. 397; 
Tangney v. J. B. Wilson & Co., 87 Mich. 453, 49 N. W. 
Rep. 666; Ragon v. Railway Co., 91 Mich. 379,51 N. W. 
Rep. 1004; Cregg v. Railway Co., 91 Mich. 624, 52 N. 
W. Rep. 62. 

The legal obligation of the master in respect of his 
servants as settled by the adjudicated cases as stated 
by Judge McGrath, is to exercise all the case which the 
exigencies of the occasion require: First to 
provide safe and suitable machinery, tools, and ap- 
pliances, and to keep them in a suitable condition for 
use, and toprovide a safe place for conducting the 
work; second, to select competent servants, and in 
sufficient numbers, for the service, and to see that 
they continue competent and efficient; third, to pro- 
vide and publish proper rules for the guidance and 
protection of his servants inthe discharge of their 
duties; fourth, to properly instruct servants under 
age as to their duties and the hazards involved, etc., 
and not to subject them to the discharge of duties 
more hazardous than those for which they were 
engaged. The language of the first paragraph has 
been held to include safe instrumentalities and facili- 
ties for doing the work assigned the servant. In the 
Ragon and Cregg Cases, cited above, it was held that 
reasonably safe side tracks upon which brakemen 








were expected to go to couple cars must be provided. 
Plank v. Railroad Co., 60 N. Y. 607. In Filke v. Rail- 
road Co., supra, two heavy.freight trains were sent 
out within a few minutes of each other. The first 
train broke in two, and the rear portion collided with 
the second train, injuring an employee thereupon 
The first train had but two brakemen, whereas it 
should have had three, but the third brakeman was 
late, and the train was dispatched without him. 
The court held that it was the duty of the 
company to have supplied the train with the necessary 
brakeman. But suppose that the train had been 
supplied with the necessary brakeman, but the cars 
had been so loaded as to prevent access to the brakes, 
could it be said that in that case the company would 
net be }iable? The court in that case say: “It is 
claimed by the counsel for the appellant that the com- 
pany are not liable, because the agent had in fact 
employed a third brakeman to go upon this train, 
who, by reason of oversleeping, failed to get aboard 
in time, and hence that the injury must be attributed 
to his negligence; or, if attributable to the negligence 
of the general agent in not supplying the place with 
another man, such negligence must be regarded as 
committed while acting in the capacity of a mere co- 
servant, within the doctrine of irresponsibility. 
Neither of these positions is tenable. The hiring of a 
third brakeman was only one of the steps proper to be 
taken to discharge the principal’s duty, which was to 
supply with sufficient help and machinery and prop- 
erly dispatch the train in question, and this duty 
remained to be performed, although the hired brake- 
man failed to wake up in time, or was sick, or failed 
to appear for any other reason. It was negligent for 
the company to start the train without sufficient help. 
The acts of Rockefeller cannot be divided up, anda 
part of them regarded as those of the company and 
the other part as those of a coservant merely, for the 
obvious reason that all his acts constituted but a single 
duty. His acts are indivisible, and the attempt to 
create a distinction in their character would involve a 
refinement in favor of corporate immunity not war- 
ranted by reason of authority. As well might the 
company be relieved if the train was started without 
an engineer, or without brakes, or with a defective 
engine. The same duty rested upon the company, 
though every man employed had died orrun away 
during the night,and if negligentin discharging it, 
either by acts of commission or omission, whether in 
employing improper help, or not enough of it, or in 
not requiring their presence upon the train, it is, upon 
every just principle, responsible for the consequences. 
Nor is the company relieved although negligence may 
be imputed to the defaulting brakeman. The only 
effect of that circumstance would be to make the neg- 
ligence contributory with the brakeman, but would 
not affect the liability of the company.” In Dougherty 
v. Railroad Co. (Sup.), 18 N. Y. Supp. 841, strips had 
been nailed tothe drop stakes of a flat car, so as to 
reach to the top ofa load of lumber, and it was held 
that such strips were a part of the equipment of the 
ear. In Bushby v. Railroad Co., 107 N. Y. 374, 14 N. 
E. Rep. 407, the drop stakes furnished by the shipper 
were held to be appliances within the rule. 

The simple question in this case, says the dissenting 
judge, is whether the obligation of the master includes 
within its scope the duty of providing cars so loaded 
that brakemen may perform their duties in respect to 
them without greatly increased hazard,—whether the 
plaintiff in this case can be said to have been furnished 
with proper facilities for his work. The duty of in- 
specting the car itself, and that of the inspection of its 
s 
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condition with its load upon it, have a common origin. 
Both spring from the duty of protection which the 
master owes to the servant. There is no ground for say- 
ing that one of these duties may be delegated so as to 
relieve the master from all liability, and that the other 
may not; nor is there reason in saying that the person 
who inspects the car itself, its appliances and instru- 
mentalities, with reference to the safety of those en- 
gaged inits transportation, is not a fellow servant, 
while he who inspects the loaded car fora like pur- 
pose, and to see whether it affords proper facilities 
for the performance of the duties which must neces- 
sarily be performed in its transportation, is a fellow- 
servant. Inthe present case both duties were dele- 
gated to the same person, both are performed with 
reference to the same end, andthe person to whom 
delegated must be held in the performance of each to 
occupy the same relation to plaintiff and defendant. 
It certainly cannot be said that with reference to 
stationed machinery, belting, shafting, and gearing 
the master must, at his peril, provide the necessary 
guards and coverings, and arrange the surroundings so 
as to render the place reasonably safe, yet, as to a train 
of cars between which a brakeman is required in the 
ordinary discharge of his duties to go while one sec- 
tion is being driven against a standing section or car, 
so loaded as to render the position of the brakeman 
one of greatly increased hazard to life and limb, and, 
in case of injury, the master may escape liability. 
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1. ADMINISTRATION — Claims—Payment.—In the final 
settlement of an estate of a decedent, whether origin- 
ally in the county court or upon appeal in the District 
Court, the administrator is entitled to no credit for 
payment of provable claims against the estate of his 
decedent, which originating before his death, have 
not been presented or allowed as provided by law.— 
HUEBNER V. SESSEMAN’S ESTATE, Neb., 56N. W. Rep. 
697. 

2. ADMINISTRATION—Purchase of Estate by Adminis- 
trator.—The consent of the heir and sole devisee of an 
estate that the administrator should purchase the 
property, and the acceptance and retention by the heir 
of a promissory note made by the administrator in 
payment of the yurchase price, is a complete authori- 
zation and ratification of the transaction, the validity 








of which cannot be questioned, where neither the pur- 
chase price was inadequate, nor the sale procured by 
unfair means.—MILLSs V. MILLS, U.S. C. C.. (Oreg.), 57 
Fed. Rep. 873. 

3. APPEAL—Bond—Practice.—A judgment of affirm- 
ance by the Supreme Court fixes the liability of the 
principal and sureties on a supersedeas bond, as it shows 
conclusively that the principal did not prosecute his ap- 
pealito effect ; and where the mandate has been filed in 
the lower court it is not necessaryjfor that court to make 


an order that the judgment be executed, before suit | 


can be maintained on the bond.—DAvVIs V. PATRICK, 
U.S.C. C. of App., 57 Fed. Rep. 909. 

4. APPEAL — Service.—An appellant has a right to 
disregard an objection to the case on appeal, not served 
on him within five days after the service of such case 
on appellee, as required by statute; and appellant’s 
failure to send the case to the judge for settlement 
after the service of such an objection is not an admis- 
sion ofthe facts therein stated.—CUMMINGS V. HuFF- 
MAN, N. Car., 188. E. Rep. 170. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Attach- 
ment.—Though Gen. St. ch. 24, § 10, provides that no 
deed of trust or mortgage conveying a legal or equita- 
ble title shall be valid against creditors until acknowl- 
edged and lodged for record, a general assignment for 
benefit of creditors, duly executed and delivered to 
the assignee, vestsin him an equitable title, though 
not yet recorded; and a creditor then attaching ac- 
quired only an equitable right to which an equity prior 
in point of time is superior.—FIR8sT NAT. BANK OF Coy- 
INGTON V. D. KEEFER MILLING Co., Ky., 238. W. Rep. 
675. 

6. ASSIGNMENT FOR THE BENEFIT OF CREDITORS— 
Preferences.—Defendant allowed notes to go to pro- 
test, and judgment to be taken against him by default, 
in January; was consciously insolvent in February, 
when he executed mortgages for $12,000 to members of 
his family to secure previously incurred debts; denied 
the execution of the mortgagesin April, but put them 
on file a few days before making an assignment for the 
benefit of creditors, in May; and his liabilities were 
$36,000, his assets, $26,000, and his preferred debts, in- 
cluding the mortgages, were $23,000: Held, that de- 
fendant contemplated the assignment when he executed 
the mortgages, and that the assignment and mort- 
gages, together, constituted an assignment with pref- 
erences.—MANN V. POOLE, 8. Car., 188. E. Rep. 145. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Accept- 
ance and Release.—An assignment by a copartnership 
of all the firm’s property, for the benefit of its creditors, 
and containing provisions requiring releases by such 
as accept the assignment, is not void, as a partial 
assignment, though it does not include the individual 
property of the partners.—ARMSTRONG v. Horst, 8. 
Car., 188. E. Rep. 150. 

8. BOUNDARIES — Conflicting Surveys.—Where, in a 
conflict as to the boundaries between two surveys, it 
appears that the later survey was not made on the 
ground, but in the surveyor’s office, and from his 
memory of a former survey, and that it called for cer- 
tain trees as an established corner of an adjoining 
survey, while infact the trees were not on such sur- 
vey, the former survey must control.—FENLEY V. 
FLOWERS, Tex., 238. W. Rep. 749. 

9. CARRIERS — Delay in Delivery.—Mere delay of 4 
carrier in delivering goods is not a conversion thereof, 
and the consignee cannot refuse to accept them, and 
recover their total value, though atthe time of de- 
livery he had no use for the goods.—BAUMBACH V. 
GuLF, C. & 8. F. Ry. Co., Tex., 288. W. Rep. 693. 

10. CARRIERS—Delay in Transportation.—Where, in 
an action to recover for a loss sustained through de- 
fendant’s alleged negligent delay in transporting 
plaintiff’s sheep over its road to Chicago, it appeared 
that plaintiff had sold sheep in Chicago for nine years, 
and that during the whole time he had received daily 
accounts of sales and current prices, and private tele- 
grams, from persons interested with him in Chicago in 
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such business, it was competent for him to testify as 
tothe market value ofsheep in Chicago on certain 
days, months prior to the institution of the suit.— 
Texas & P. Ry. CoO. V. DONOVAN, Tex., 23S. W. Rep. 
735. 

11, CARRIERS—Failure to Deliver Freight—Penalty.— 
Where, in an action to recover the penalty authorized 
by Gen. Laws Called Sess. 17th Leg. p. 35, for failure to 
deliver freight on tender ofthe amount shown to be 
due by the bill of lading, it was admitted by both 
parties that the bill contained the words, ‘‘Weight 
subject to correction,” and it was claimed by defend- 
ant that more was due than tendered, the court erred 
in charging that the jury could only consider evidence 
as to the true weight if they believed that such words 
were in the bill, as the burden of proof was on plaintiff 
to show that he tendered the full amount.—GULF ETC. 
R. Co. V. NELSON, Tex., 23S. W. Rep. 732. 


12. CARRIERS—Illegal Freight Charges—Penalty.—In 
an action to recover the statutory penalty for detain- 
ing goods after the amount of freight has been ten- 
dered, the party seeking recovery must bring himself 
strictly within its terms; and, since the statute basis 
the amount of penalty recoverable on the amount of 
freight designated in the bill of lading, there can be no 
recovery where there are no figures or data given in 
the bill, and none referred to, from which the amount 
of freight can be calculated.—TEexas & P.R. CO. Vv. 
Woop, Tex., 238. W. Rep. 744. 

18. CARRIERS — Live Stock—Injury.—Where cattle 
have been delivered to and accepted by a railroad com- 
pany for immediate shipment, the railroad company is 
liable as acommon carrier for damages to the cattle 
from the time of delivery to it, though Rev. Stat. Tex. 
art. 283, provides that the shipment shall be considered 
as having commenced from the time of signing the bill 
of lading, and that the liability of the common carrier 
shall attach as at common law from after such sign- 
ing.—INTERNATIONAL & G. N. R. Co. v. Dimmitr Coun- 
TY PASTURE CoO., Tex., 23S. W. Rep. 754. ° 


14. CARRIERS OF PASSENGERS—Platforms.—Plaintiff, 
a passenger alighting from defendant’s train on its 
regular depot platform, stepped from the last step of 
the car onto arailroad spike. The head of the spike 
had a thin, sharp edge, which injured the ball of 
plaintiff's foot: Held, that defendant was liable for 
the injury.—Fr. WortTH & D. C. Ry. Co. v. Davis, 
Tex., 23S. W. Rep. 737. 

15. CHATTEL MORTGAGE — Consideration.—As to at- 
tachment creditors of the mortgagor, a pre-existing 
debt, already due,is a good consideration for a chattel 
mortgage, and protect the mortgagee to the same ex- 
tent as would a new consideration given at the time of 
making the mortgage.—BEAGLE Vv. MILLER, Neb., 56 N. 
W. Rep. 711. 

16. CHATTEL MORTGAGE — Sale—Estoppel.—Where a 
sheriff selling property under a chattel mortgage, re- 
ceives, by direction of the mortgagee’s attorney, a 
deposit of money as security for certain bids, and 
thereafter transfers such deposit to the mortgagee, 
the latter’s acceptance thereof is a ratification in toto 
ofthe attorney’s action, even if originally beyond his 
authority, and estopsthe mortgagee from thereafter 
holding the sheriff liable for the amount of the bid, the 
purchaser having failed to pay the same.—TEAGUE V. 
Mappox, U. 8. C. C. of App., 148. C. Rep. 46. 


17. CONSTITUTIONAL LAW — Criminal Law—Titles of 
Laws.—Under Const. art. 3, § 36, providing that no law 
shall be amended by reference to its title, the title of 
an act forthe amendment ofa provision of the Penal 
Code is sufficient, which contains a statement of the 
article, chapter, title, and name of the Code to be 
amended, without naming the crime to which the 
amendment relates.—NICHOLS V. STATE, Tex., 23S. W. 
Rep. 680. 

18. CONSTITUTIONAL LAW—Druggists.—Rev. St. 1889, § 
4622, providing that druggists shall produce in court, 
or before any grand jury, all prescriptions com- 











pounded by them, “whenever thereto lawfully required, 
and on failing, neglecting or refusing so to do shall be 
deemed guilty of a misdemeanor,” is constitutional.— 
STATE V. Davis, Mo., 238. W. Rep. 759. 

19. ConTRacT—Change of Venue. — Where an action 
based on a written contract, which specifies the place 
of its performance, is commenced in the county speci- 
fied in the contract, the venue will not, on the applica- 
tion of defendant, be changed to the county of defend- 
ant’s residence, under Rev. St. art. 1198, subd. 5, which 
provides that where a person has contracted, in writing, 
to perform an obligation in any particular county, suit 
may be brought either in such county, or where de- 
fendant has his domicile.—BURLESON V. LINDSEY, Tex., 
238. W. Rep. 729. 


20. ConTRacTs — Consideration. — Attendance as a 
witness in an action pending in another State is a 
sufficient consideration for a promise by the party to 
pay the witness a sum in excess of the legal witness 
fees, since such attendance could not have been com- 
pelled by subpoena. — ARMSTRONG V. PRENTICE, Wis., 
56 N. W. Rep. 742. 

21. CONTRACT—Legality.—The questions whether an 
insurance company had the power, under its charter, 
to enter into a contract of insurance with a married 
woman on the life of her husband, loss payable directly 
to their children, or whether a married woman without 
a separate estate had the power to enter into sucha 
contract atthe time it was made, will not be consid- 
ered, after the company has voluntarity paid the loss, 
in a proceeding by the children to compel their guar- 
dian to account for the insurance moneys received by 
him.—TAYLOR V. HILL, Wis., 56 N. W. Rep. 788. 

22. CONTRACT—Rescission by Purchaser.— Where the 
defenses to an action on contract were a denial of the 
contract and an allegation that plaintiff had waived 
the contract if one had been made, and the court af- 
firmed withouf qualification plaintiff's point, which 
was constructed with reference to the contract, and 
ignored the subject of waiver, it was error for the court 
to refuse defendant’s point, which stated the facts 
hypothetically, including the evidence of waiver; and 
such error was not cured by a statement in the general 
charge that, if ‘‘there has not been anything done by 
plaintiff to do away with the contract or waive it ine 
any way” subsequent to demand on the contract and 
the bringing of suit, he should recover. — JESSOP V. 
Ivory, Penn., 27 Atl. Rep. 840. 


23. CONTRACTS — Statute of Frauds — Performance.— 
Plaintiff, defendant, and another agreed, to erect a 
windmill at a well on the land of athird person, in 
consideration of which they were to have the use of 
the machinery and water for three years for their 
stock, and wereto share equally the expense of the 
machinery. Plaintiff alleged that, after the mill had 
been erected and the water used about a year, defend- 
ant fenced in the well, and cut of plaintiff's stock from 
the use of it: Held, that plaintiff could recover dam- 
ages, for the contract was not obnoxious to the statute 
of frauds because not to be performed withina year; 
the consideration having been paid, and action having 
been taken on the contract. — WESTFALL V. PERRY, 
Tex., 238. W. Rep. 740. 

2%. CONTRACTS—Time of the Essence.—A party toa 
contract, who causesa delay in the time of its per- 
formance, cannot claim that time was of the essence 
of the contract, and that he is no longer bound by the 
contract because ofthe delay. — MCLANE v. ELDER, 
Tex., 238. W. Rep. 757. 

25. CONTRACT OF SEPARATION—Public Policy.—A con- 
tract intended to facilitate the procuring of a divorce 
atthe suit of either of the parties thereto is void.— 
WILDE V. WILDE, Neb., 56 N. W. Rep. 724. 

26. CORPORATIONS—Ultra Vires Contract.—Two cotton 
compress companies made an agreement to consolidate, 
which was outside of their powers, and pending the 
procurement of a charter for the consolidated company 
both plants were put into the hands of a ‘‘governing 
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committee” to manage. Subsequently the stockholders 
of one company voted against consolidation, and it 
was proceeding to act in disregard of the agreement, 
when the other company obtained an injunction against 
it to restrain any interference with the action of the 
“governing committee:” Held, that the court erred 
in granting and perpetuating such injunction, as it in 
effect specifically executed an ultra vires contract, and 
turned over the property of the defendant company to 
persons not parties to the suit.—GREENVILLE COMPRESS 

' & WAREHOUSE CO. V. PLANTERS’ COMPRESS & WARE- 
HOUSE Co., Miss., 13 South. Rep. 879. 

27. Costs—Release.—A decree was rendered awarding 
costs of suitto complainant, and directing execution 
therefor. For aconsideration of $25 complainant gave 5S, 
one of the two defendants, a receipt reciting that S was 
released from all liability for costs: Held, to release 8 
only, and that his codefendant’s property was liable 
for the balance of the costs.—EDMUNDS V. SMITH, N. J., 
27 Atl. Rep. 827. 

28. CouRTs — Jurisdictional Amount. —In actions 
sounding in damages for tort,the amount claimed in 
the petition determines the jurisdiction of the court, 
unless the question of jurisdiction is raised by an al- 
legation that plaintiff fraudulently alleged an exces- 
sive amount for the purpose of giving the court 
jurisdiction.—SOZAYA V. PATTERSON, Tex., 23 8S. W. Rep. 
745. 

29. COVENANT OF WARRANTY—Limitation of Action.— 
When another is in possession of land conveyed, the 
covenant of warranty is broken immediately, and the 
statute at once begins to run in favor of the warrantor, 
—EUSTIS V. COWHERD, Tex., 238. W. Rep. 737. 


30. CRIMINAL EVIDENCE — Burglary — Confessions.— 
The statement, made by one while in jail on the charge 
of burglary, that a certain article with which the build- 
ing was broken into, and a certain article taken there- 
from, would be found in a certain place under a build- 
ing, is, in connection with evidence that they were so 
found, admissible against him, under Code Crim. Proc. 
art. 750, making the confession of one in confinement 
admissible, where, in connection therewith, he made 
statements of facts, that are found to be true, which 
conduce to establish his guilt.—DAvIs Vv. STATE, Tex., 
23 8. W. Rep. 687. 

31. CRIMINAL EVIDENCE—Conspiracy.—The acts and 
declarations of one conspirator after the completion 
or abandonment of the criminal enterprise are not 
admissible to prove the conspiracy, as against aco- 
couspirator.—BROWN V. UNITED STATES, U. S. 8S. C., 14 
8. C. Rep. 37. 

82. CRIMINAL EVIDENCE — Forgery. — Where a sub- 
stantial defense is in issue, evidence that defendant 
had admitted that he was in fear of persons against 
whom he had agreed to turn State’s evidence in certuin 
criminal cases involving both him and them is prejudi- 
cial.—_BURGE V. STATE, Tex., 238. W. Rep. 692. 


33. CRIMINAL LAw—Constitutional Law — False Pre- 
tenses.—An indictment which charged that defendant 
obtained $400 from complainant “by meaps, and use of 
a cheat, a fraud, trick, deception, false and fraudulent 
representations and statements, and false promises,” 
is insufficient, though in the form prescribed by Rev. 
St. 1889, § 3826, as such section violates Const. art. 2, § 
22, which declares that ‘‘in criminal prosecutions the 
accused shall have the right to demand the nature and 
cause of the accusation.’’—STATE V. KAIN, Mo., 238. W. 
Rep. 763. 


34. CRIMINAL Law — Confession. — Where an officer 
holds out a hope to a prisoner, whom he is taking be- 
fore the examining magistrate, that a confession may 
lighten the punishment, and the magistrate, after 
committing the prisoner, admonishes him to tell the 
truth, if he tells anything, a confession made by the 
prisoner while being conveyed from the magistrate’s 
office to the jail by the same officer is inadmissible in 
evidence, though no inducement was then held out to 
him, in the absence of any showing that the influence 





previously exerted had been removed.—STATE V. DRAKE 
N. Car.,18S. E. Rep. 166. ‘ r 

35. CRIMINAL LAW—Games of Chance—Tenpins.—The 
game of ten-pins is not a ‘‘game of chance,” 
within the meaning of Acts 1891, ch. 29, which 
makes it a misdemeanor for any person to 
play a “game of chance at which money, property or 
other thing of value is bet.”—STaTE v. DE KING,N. 
Car., 188. E. Rep. 169. 

36. CRIMINAL Law — Homicide. — Defendant testified 
that he found deceased in his stable near midnight, 
and, having pursued him for the purpose of identifica- 
tion, was attacked by him, and shot in self-defense: 
Held, that defendant could prove that a part of one of 
his harnesses had been previously stolen, and had 
been in possession of deceased, who had traded it to 
another, with a promise, to supply the missing part, 
to show deceased’s intent.—COMMONWEALTH V. PIPES, 
Penn., 27 Atl. Rep. 839. 

87. CRIMINAL Law—Power of Court to Direct Verdict. 
—Though the evidence for the State in a criminal case 
is uncontradicted, the court can only instruct the jury 
to return a verdict of guilty if they believe the State’s 
evidence; and it is error for it todirect the clerk to 
enter a verdict of guilty.—STATE v. RILEY, N. Car., 18 
8. E. Rep. 168. 

88. CRIMINAL LAw—Theft.—Where defendant contends 
that he bought the cattle he is accused of stealing,a 
charge that if the jury believes that he bought said 
cattle, or hasa reasonable doubt that he stole them, 
the jury will acquit him, sufficiently states the issue.— 
MATTHEUS V. STATE, Tex., 238. W. Rep. 690. 

39. CRIMINAL LAW—Theft—Principal and Accessory.— 
Where defendant made preparations for killing and 
dressing hogs while his confederates were stealing 
them, he is guilty as principal in the theft.—MONTGOM- 
ERY V. STATE, Tex., 238. W. Rep. 693. 

40. CRIMINAL PRACTICE—Bail—Res Judicata.—Where 
a person indicted for murder is admitted to bail, and 
the Cause is afterwards dismissed, he is, in case he is 
again indicted, entitled to bail, even in the absence of 
any statute on the subject, since his right to bail is res 
judicata.—AUGUSTINE V. STATE, Tex., 238. W. Rep. 689. 

41. CRIMINAL PRACTICE—False Pretenses.—An indict- 
ment charged that defendant did ‘‘unlawfully and fel- 
oneously, with intent to cheat and defraud, obtain 
from one F $14.60, lawful money of the United States, 
ofthe value of $14.60, the money of F, by means and 
by use of a cheat, a fraud, atrick, a deception, a false 
and fraudulent representation and statement and false 
pretense, a bogus written instrument:” Held, that the 
indictment was defective, as not informing defendant 
of the nature of the charge against him. — STATEV. 
CHAPBL, Mo., 238. W. Rep. 760. 

42, CRIMINAL PRACTICE — Indictment — Record.— 
Where an indictment is signed by the prosecuting at- 
torney, and is indorsed ‘a true bill,” and ‘‘filed” 
(with date of filing), by the foreman of the grand jury 
and the clerk of the court, respectively, but no record 
entry is made that defendant was in custody or on 
bail, there is a sufficient record that the indictment 
was duly returned and presented in open court,thought 
the clerk made no separate minutes of the filing.— 
STATE V. LORD, Mo., 238. W. Rep. 764. 

43. CRIMINAL PRACTICE— Recognizance.—A recognl- 
zance, on appeal from a conviction for selling goods 
on Sunday, merely reciting that defendant stands 
charged with the offense of selling goods on Sunday, 
is insufficient, as failing to recite an offense, since the 
sale, to constitute an offense, must be made by a per- 
son belonging to one of the classes enumerated in Pen. 
Code, art. 186, declaring the offense.—HENDERSON V. 
STATE, Tex., 23 8. W. Rep. 692. 

44. CRIMINAL PRACTICE — Recognizance—Sureties.— 
The sureties on a recognizance for the appearance of 
defendant in a criminal case are not relieved from lia 
bility either by the insufficiency of the indictment, or 
because of a variance, as to the description of the of- 
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fense, between the indictment and the scire facias is- 
sued on the failure of defendant to appear.—STATE V. 
LIVINGSTON, Mo., 23S. W. Rep. 766. 

45. DEATH BY WRONGFUL AcCT—Receiver.—A receiver 
is not a “proprietor, owner, charterer or hirer,” within 
Rev. St. art. 2899, giving a right of action for injuries 
resulting in death, caused by the negligence of the pro- 
prietor, owner, charterer, or hirer of a railroad, or by 
the negligence of their servants or agents.—BROWN Vv. 
RECORD, Tex., 23S. W. Rep. 704. 

46. DEED—Burden of Proof.—Where the proper afii- 
davit is filed, charging that a deed offered in evidence 
is forged, the party offering the deed must establish 
by primz facie evidence the execution of the deed by 
the person whose act it purports tobe, and then the 
burden of proof shifts to the person assailing the gen- 
uineness of the deed.—_TRINITY COUNTY LUMBER CO. V. 
PINCHARD, Tex., 238. W. Rep. 720. 

47. DEED—Description—Reformation.—The fact that 
the former owners ofa large body of land have soid 
two small parcels thereof so as to divide it into three 
separate tracts will not vitiate a description of the 
land in a subsequent deed as ‘‘those tracts or parcels 
of land lying in one body,” where the specific bounda- 
ries, following such description, clearly show the in- 
tention of the parties to include in the deed the three 
tracts remaining unsold.—BRITISH & AMERICAN MoRTG. 
Co. v. LONG, N. Car.,18 8. #. Rep. 165. 


48. DivoRCcE — Alimony—Allowance to Defendant.— 
The statute which provides that ifthe wife have not 
sufficient estate of her own she may, ona divorce ob 
tained by her, have such allowance out of that of her 
husband as shall be deemed equitable, does not deprive 
the wife of alimony merely because she did not insti- 
tute the suit for divorce. When, therefore, a husband 
has sued for and obtained a decree on the mere statu- 
tory ground of having lived apart from his wife for five 
years, and it appears that defendant had given him no 
cause to desert her, and was herself entitled to bring 
suit, she may be allowed alimony.—LackEy Vv. LACEY, 
Ky., 23S. W. Rep. 673. 

49. DivoRcE—Cruelty.—Refusal of a husband to live 
with his wife is not extreme cruelty, in the absence of 
proof that it has had, or tends to have, a serious ef- 
fect on her health.—BURTON V. BURTON, N. J., 27 Atl. 
Rep. 825. 

50. EJECTMENT—Certificate of Entry.—The holder of a 
receiver’s certificate cannot, after the entry upon 
which the paper was issued has been cancelled, main- 
tain an action of ejectment against a party claiming 
under the United States, for he has only an equitable 
title; and this, notwithstanding section 411 of the Code 
of Civil Procedure, making such certificate proof of ti- 
tle equivalent to a patent against all but the holder of 
an actual patent.—HBADLEY Vv. COFFMAN, Neb., 56 N. 
W. Rep. 701. 

51. EMINENT DOMAIN—Condemnation Proceedings.— 
Where a petition by a tenant in common for the assess 
ment of damages for a right of way taken by a railroad 
company enumerates all persons who have any inter- 
est in the land, as required by Code, § 1944, and such 
persons voluntarily come into court, and make them- 
selves parties,a demurrer to the petition for defect of 
parties will not be sustained, though such persons 
were not joined in the petition either as parties plaint- 
iff or defendant.—HILL v. GLENDON & GULF MIN. & 
MANUF’G Co., N. Car.,18 S. E. Rep. 171. 


52. EVIDENCE — Ancient Instruments.—An indorse- 
ment on a land certificate made in 1839 by a county sur- 
veyor, with whom, there was evidence, the certificate 
was deposited at that time, is admissible in evidence 
as an ancient instrument, though the indorsement was 
canceled, apparently, by the surveyor.— HOLT vy. 
MAVERICK, Tex., 23S. W. Rep. 751. 


63. EvipENCcCE— Proof of Handwriting.—In proof of 
handwriting by comparison, a paper proposed to be 
used as a standard cannot be proved to be an original 
and genuine signature by the opinion of a witness, 














derived solely from his general knowledge of the 
handwriting of the person whose signature it pur- 
ports to be.—STEINER V. JESTER, Tex., 23 8. W. Rep. 
718. 

54. FRAUDS, STATUTE OF—Postnuptial Settlement.— 
Marriage is not such a part performance, on the part 
of the wife, of an antenuptial parol contract, as will 
take the contract out of the statute of frauds, and make 
it the legal duty of the husband to make a postnuptial 
settlement in conformity to his antenuptial parol 
promise.—MANNING V. RILEY, N. J., 27 Atl. Rep. 810. 

55. FRAUDULENTICONVEYANCES.—In an action for de- 
frauding plaintiff out of its claim against one of the de- 
fendants by his collusive and fraudulent confession of 
judgment in favor of his co-defendant, who seized and 
sold all his property thereunder, it is not enough to 
show that defendant was guilty of falsehood and fraud 
in incurring his indebtedness to plaintiff, but it must 
further appear that the judgment confessed in favor of 
his co-defendant did not represent an honest debt, and 
that such debt was contracted for the purpose of de- 
frauding plaintiff. —- MERCHANTS’ & MANUFACTURERS’ 
Nat. BANK OF PITTSBURGH V. TINKER, Penn., 27 Atl. 
Rep. 838. 3 

56. GARNISHMENT—Foreign Corporation.—An insur- 
ance company, having sustained aloss in this State 
which is adjusted and payable here, cannot be gar- 
nished in another State, where it has neither property 
nor money of the debtor subject to the process of the 
court.—AMERICAN CENT. INS. CO. V. HETTLER, Neb., 
56 N. W. Rep. 712. 

57. Girt—Land Certificate.—A mere declaration by a 
minor, since deceased, that he wanted his stepmother 
to have all his father’s land, is not sufficient to show a 
gift by the minor to her of an unlocated land certificate 
owned by the father at his death.—HARVEY v. CARROLL, 
Tex., 238. W. Rep. 713. 

58. HIGHWAYS — Establishment. — The provision of 
section 7, ch. 78, Comp. St., that roads must not be es- 
tablished through any burying ground, or any garden, 
orchard, or ornamental ground, etc., without the con- 
sent of the owner, applies only to roads established 
under the general provisions of the road law.—HOWaARD 
Vv. BROWN, Neb., 56N. W. Rep. 713. 

59. HOMESTEAD — Extent.— Where the owner of a 
block, on one end of which he has built a home, di- 
vides the rest into lots, and sells one of them, dividing 
the residence lot from the others, the latter are not 
part of the homestead.—CULLUM V. PRICE, Tex., 238. 
W. Rep. 711. 

60. INJUNCTION—Judgment.—A petition in equity to 
enjoin the enforcement of a judgment of a justice of 
the peace, which does not aver facts from which it ap- 
pears (1) that the plaintiff has a meritorious defense to 
the cause of action on which the judgment is based, 
and (2) that{his failure to interpose such defense in the 
justice court, and to avail himself of an appeal or pro- 
ceedings in error, was not due to any neglect or de- 
faulton his part does not state a cause of action.— 
LANGLEY V. ASHE, Neb., 56 N. W. Rep. 720. 


61. INSURANCE—Condition—Limitation of Action.—An 
insurance policy contained a condition that no action 
thereon should be maintained unless brought within 
6-months after the occurrence of the fire, and by an- 
other clause it was stipulated that the loss should not 
become payable until 60 days after the proofs of loss 
are received by the company: Held, that a suit upon 
the policy may be brought within6 months from the 
expiration of the 60 days.—FIREMAN’s FunpD Ins. Co. 
OF CALIFORNIA V. BUCKSTAFF, Neb., 56 N. W. Rep. 697. 


62. INSURANCE—Occupancy of Building.—A policy of 
insurance provided that it should be void if the prem- 
ises became vacant or unoccupied without the written 
consent of the company should be indorsed. The ten- 
ant occupying the insured building partially moved 
out the day before the fire, leaving in the build- 
ing a portion of his furniture: Held, that the premises 
were not vacant or unoccupied, within the meaning of 
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the policy.—LIVERPOOL & LONDON GLOBE INS. Co. Vv. 
BucKSsTAFF, Neb., 56N. W. Rep. 695. 

63. JODGMENT.—A consent judgment will not be de- 
clared void on the greund of fraud in an action brought 
by the party ugainst whom it was rendered nearly 20 
years afterwards, where the fact constituting the al- 
lege dfraud were open to the observation of such party 
during the whole time.—CITY OF GOLIAD V. WEISIGER, 
Tex., 23S. W. Rep. 694. 

64. JUDGMENT—Res Judicata.—A judgment in favor 
of a tenant in common for a trespass on land does not 
prevent his cotenant from recovering from the tres- 
passer the damages he has sustained by the trespass.— 
GILLUM V. ST. Louis, A. &T. Ry. Co., Tex., 238. W. Rep. 
716. 

65. LANDLORD AND TENANT—Lease by Chattels.— A 
mortgage of leased chattels, executed by the lessee, is, 
in legal effect, an assignment of the lease; and the 
mortgagee is bound by alJl the terms of the lease, and 
is likewise estopped from disputing the lessor’s title.— 
NEUBAUER V. GABRIEL, Wis., 56 N. W. Rep. 733. 

66. LIFE INSURANCE—Insurable Interest.—Where no 
ties of blood or marriage exist, one can have an insur- 
able interest in the life gf another only when he isa 
creditor of or surety foreach other; and a policy of 
life insurance procured by a religious society, sup- 
ported largely by voluntary contributions, on the life 
of one of its members, is void as a wagering contract. 
TRINITY COLLEGE v. TRAVELERS’ INS. CO. OF HART- 
FORD, N. Car., 188. E. Rep. 175. 

67. MANDAMUS TO LOWER COURT.—Mandamus will not 
lie from the United States Supreme Court to the Circuit 
Court to compel the vacation of orders by which the 
latter court, in a summary proceeding and after hear- 
ing, but without undertaking to determine the title, 
recognizes as the proper incumbents, a district attor- 
ney and marshal who have been commissioned by the 
president during a vacation of the senate, and requir- 
ing the former incumbents, who refuse to surrender 
their offices,to turn ove the property and prisoners 
under their control, respectively.—IN RE PARSONS, U. 
8.8. C., 148. O. Rep, 50. 

68. MANDAMUS TO MUNICIPAL OFFICERS—Payment of 
Taxes.—A peremptory mandamus will issue for the 
payment of State and county taxes by acity where it 
has collected sufficient moneys for city, county, and 
State purposes to pay such taxes.—SHIELDS v. MAYOR, 
ETC., OF CITY OF PATERSON, N. J., 27 Atl. Rep. 803. 

69. MARINE INSURANCE—Subrogation.—An insurer of 
a carrier against loss of cargo, under a policy for the 
benefit of whom it may concern, is not subrogated to 
the shipper’s rights against the carrier by reason of 
paying the loss to the shipper, upon the carrier’s or- 
der; nor does any right of subrogation arise by reason 
of the fact that the carrier attached the insurance cer- 
tificate to the bill of lading, and delivered it therewith 
to the shipper on receiving the cargo. — WAGER V. 
PROVIDENCE Ins. Co., U. 8.8. C.,148. C. Rep. 55. 


70. MARRIED WOMAN—Separate Property.—A married 
woman may,in this State, bargain for and purchase 
personal property, sell the same, and do all acts in re- 
lation to such property as though she were single.— 
FARWELL Vv. CRAMER, Neb., 56 N. W. Rep. 716. 

71. MASTER AND SERVANT—Contributory Negligence. 
—While a servant may hold his master liable for the 
results of defective and dangerous appliances, still if 
the immediate duty of keeping such appliances in or- 
der rests on such servant, and he is injured through his 
neglect to keep them in proper order, or through the 
neglect in relation thereto of servants immediately 
under him, and whose acts in regard to the appliances 
he is bound to oversee, he cannot recover.—MAESs Vv. 
Texas & N. O. Ry. Co., Tex., 23 8. W. Rep. 725. 

72. MASTER AND SERVANT— Defective Machinery— 
Negligence.—In an action by an engineer against his 
employer for injuries from the explosion of a boiler, 
plaintiff introduced evidence that the hammer test 
used by defendant in trying the boiler’s strength was 





not effective, or the test usually applied: Held, that 
evidence in rebuttal that the bammer test was the one 
generally used by mill men in the vicinity was admis- 
sible to show that it was the test usually employed by 
persons operating similiar machinery.—JONES V. MAL- 
VERN LUMBER Co., Ark., 238. W. Rep. 679. 

73. MASTER AND SERVANT—Unsafe Working Place.—A 
master is liable to his servant for injuries resulting 
from the unsafe condition of his working place, al- 
though that condition is brougnt about by negligence 
of fellow servants of the injured person, acting under 
the master’s orders.— NORTHWESTERN FUEL Co. y. 
DANIELSON, U. 8. C. C. of App., 57 Fed. Rep. 915. 

74. MECHANIC’s LIENS—Assignee of Claim.—The trans- 
fer by a materialj man to another party of his account 
for materials furnished for the construction of a build- 
ing, before the filing of his claim for a lien, destroys 
the right to alien, and confers no authority upon the 
assignee to file and enforce a mechanic’s lien for such 
materials. The assignee, after such assignment, can- 
not perfect the lien by complying with the require- 
ments of the statute.—NOLL v. KENNEALLY, Neb., 56 
N. W. Rep. 722. 

75. MORTGAGE — Assignment of Land Contract. —A 
contract of lands absolutely and formally assign o 
another in writing, but designed as a security fora 
debt, is but a mortgage, and, when the debt is paid, the 
lien of the assignee will cease.—SHARMAN V. SHARMAN, 
Neb.,56N. W. Rep. 764. 

76. MORTGAGE FORECLOSURE—Consideration.—Where 
certain mortgages given by a married woman to se- 
cure firm debts of the firm of which her husband was a 
member were introduced in evidence, a recital iv the 
mortgages of the amount of consideration for which 
each was given, ‘‘in hand paid,” is not overcome by 
proof that the mortgaged property was her separate 
estate, and that the debt was that ofa firm of which 
her husband was a partner.— SCHUSTER V. SHERMAN, 
Neb., 56 N. W. Rep. 707. 

77. MORTGAGE FORECLOSURE—Usury.— A purchaser 
of the equity of redemption, being neither surety nor 
privy, who assumes a mortgage as a part of the pur- 
chase price of land, cannot set up the usurious contract 
of his grantor, and plead usury in such contract.— 
MCKNIGHT V. PHELPS, Neb., 56 N. W. Rep. 722. 


78. MUNICIPAL CORPORATIONS—Defective Sewers.—A 
municipal corporation is liable for damages sustained 
by a citizen, resulting from an obstruction in a public 
sewer caused by sand, filth, and refuse negligently per- 
mitted by the city to be and remain in the streets to 
such an extent that the water was dammed up, and 
forced back upon the premises of said citizen, or from 
the imperfect and unworkmanlike manner in which 
the work of building the sewer or connections was ac- 
tually performed.—HBSssION V. MAYoR, ETC., OF WIL- 
MINGTON, Del., 27 Atl. Rep. 830. 

79. MUNICIPAL CORPORATIONS—Governmental Acts of 
Agents.—Where the mayor and police of a city close a 
circus that is being held on ground claimed to have 
been dedicated as a public graveyard, they act for the 
city in its governmental, not its corporate, capacity, 
and the maxim ‘‘respondeat superior” does not apply, 
so as to make the city liable in damages for their ac- 
tion.—CITY OF KANSAS OITY V. LEMEN, U.S. C. CO. of 
App., 57 Fed. Rep. 905. 

80. NATIONAL BANKS — Appointment of Receiver.— 
The power vested inthe comptroller of the currency 
by Act June 30, 1876 (19 Stat. 63), authorizing him, when- 
ever he becomes satisfied of the insolvency of a na- 
tional bank,to appoint a receiver, is discretionary; 
and his decision as to such insolvency, for the purpose 
of such an appointment, is final, and not reviewable 
by the court.—WASHINGTON NAT. BANK OF TACOMA V. 
ECKLES, U.S.C. C. (Wash.), 57 Fed. Rep. 870. 

81. NATIONAL BANKS — Receiver — Note — Equitable 
Defenses.—In an action at law by the receiver of a na- 
tion bank on a note, the maker may plead as set-off 
any debt of the bank to him existing at the time of its 
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failure, as the receiver takes the choses in action be- 
longing to the bank subject to all claims and defenses 
which might have been interposed as against the bank 
before the liens of the United States and general cred- 
itors attached.—ADAMS V. SPOKANE DrRuG Co., U.S. 
Cc. C. (Wash.), 57 Fed. Rep. 888. 

82. NEGLIGENCE—Dangerous Premises.—A teamster, 
after delivering merchandise at the back door of a 
store, started towards the desk for a receipt, and fell 
through an open trap door: Held, that the proprietor 
was not liable for the injuries, it not appearing that 
there had been any express or implied invitation to 
the teamster to pass to the desk, but that it was the 
custom of truckmen to make their presence known by 
calling, When no one was at the dogr.—PELTON v. 
SCHMIDT, Mich., 56 N. W. Rep. 689. 

83. NEGLIGENCE — Personal Injuries —.—In in action 
for personal injuries, an averment that ‘‘the injury is 
permanent, and will render plaintiff a cripple for life,”’ 
without any allegation as to damage from loss of time 
occasioned thereby, does not justify the introduction 
of evidence as to loss of time and earnings.—SLAUGHTER 
v. METROPOLITAN ST. Ry. Co., Mo., 238. W. Rep. 760. 

84. NEGOTIABLE INSTRUMENT—Res Judicata.—Where 
a note is given for the price of a chattel sold with war- 
ranty, arecovery fora breach of the warranty does 
not affect the right to recover on the note.—TRAUTWEIN 
v. TWIN CITY IRON WORKS, Minn., 56 N. W. Rep. 750. 

8. NUISANCE — Pleading—Limitation of Actions.—In 
an action at law ina Federal Court in New Jersey for 
the maintenance of a nuisance, a plea of the State 
statute limiting actions for nuisance toa period of six 
years is good, it being necessary to plead the statute 
in order to limit the recovery to that time.—WHIT- 
TENACK V. PHILADELPHIA & R. R. Co.,U. 8. C. C. (N. 
J.),57 Fed. Rep. 901. 

86. PARTNERSHIP—Dissolution.—On the dissolution of 
the partnership composed of plaintiff and defendant, 
the latter assumed payment of the firm debts. Plaint- 
iff alleged that a debtor had obtained a judgment 
against the firm, which he (plaintiff) was obliged to 
pay, and sought to recover the amount thereof from 
defendant. The evidence showed that, if plaintiff 
paia the judgment at all, he did so by satisfying a 
claim which he held against the debtor, but the amount 
of such claim was not shown: Held, that plaintiff 
could not recover.—O’FIEL V. KING, Tex., 238. W. Rep. 
696. 

87. PAROL EvipDENCEe.—The rule that prevents any 
written contract from being altered or varied by parol 
proof of another or materially variant verbal contract 
or agreement, made at the same time, does not prohibit 
the establishment by parol of a subsequent contract 
that aiters, modifies, or changes the former existing 
written agreement between the purties.—WILSON V. 
NCULENNY, Fla., 18 South. Rep. 873. 

88. PARTIES — Misjoinder—Venue.—Debtors by open 
account are not subject to suit jointly with one who 
has guarantied, in writing, payment of the account. 
Residence of the latter in the county in which the suit 
is located gives the court no jurisdiction over the 
former.—SIM8 V. CLARK, Ga., 188. E. Rep. 158. 

89. PATENT—Proceeding to Enjoin Sale.—Where ona 
preliminary hearing of an application to enjoin de- 
fendant from selling or incumbering a patent assigned 
to him, and claimed by plaintiff under a prior unre- 
corded assigninent, it appears that complainant is en- 
titled to equitable relief as against his assignor, that 
defendant acknowledged to a person other than coim.- 
plainant that he had notice of complainant’s claim, 
and that defendant, unless enjoined, can sell the patent 
toas wany individuals as he can find as purchasers, 
which, if done, would work irreparable damage to 
complainant, a temporary injunction should be 
granted, though defendant makes affidavit resisting 
the application, denying that he ever had sucb notice, 
—STANTON MANUF’G CO. V. MCFaRLAND, N. J., 27 Atl. 
Rep. 828. 


90. PLEADINGS — Demurrer—Practice.—In an action 








on the case for damages, if the declaration makes 9 
case entitling the plaintiff to any recovery whatever, 
even though it be only nominal damages, a demurrer 
will not lie thereto because it claims other or greater 
damages than the case made legally entitles the 
plaintiff to recover; demurrer not being the proper 
way to test the extent of the recovery to be had. Such 
questions are properly raised and settled by objections 
to testimony at the trial, or in the shape of instructions 
to the jury as to the law applicable to the points raised. 
—BORDEN V. WESTERN UNION TEL. CoO., Fla., 13 South. 
Rep. 876. 

91. PRACTICE—Stipulation of Attorneys.—Oral agree 
ments of attorneys, entered into out of court, to sub- 
mit matters in suit to arbitration, will not be enforced 
when objection is made thereto. The only competent 
proof to establish an agreement made by’an attorney 
in regard to the disposition of a cause is the 
evidence ofthe attorney himself, his written agree- 
ment signed and filed with the clerk, or 
an entry thereof upon the records of the court.—GER- 
MAN- AMERICAN INS. OO. V. BUCKSTAFF, Neb., 56N. W. 
Rep. 692. 

92. PRINCIPAL A¥YD SURETY—Estoppel.—A bond pur- 
porting to be the joint and several obligation of one 
who is about to be commissioned asa notary public, 
as principal, and of others as sureties, but which has 
been executed by the sureties only, does not, upon its 
face, show any contract obligation on the part of such 
sureties.—MARTIN Vv. HORNSBY, Minn., 56 N. W. Rep. 
751. 

93. PRINCIPAL AND SURETY—Judgment.—A judgment 
against the principal and sureties on a note should 
protect the sureties by directing that the execution be 
first levied on the principal’s property, as required by 
Rev. St. art. 3663.—MONTROSE V. FANNIN COUNTY BANK, 
Tex., 2838. W. Rep. 709. 

94. PUBLIC LANDS — Homestead Entries.—A single 
man, with his brother, resided upon a 160-acre tract of 
land for more than three years, under the pre-emption 
laws, the land having been surveyed, and the survey, 
returned tothe general land office. Hethen divided 
with his brother, continuing to reside onthe 80-acre 
tract, and, a year afterwards, married: Held, that the 
division did not affect his right to the 80 acres as his 
separate property, and his wife acquired no community 
interest therein.—GARDNER V. BURKHART, Tex., 23 8S. 
W. Rep. 709. 


9. PuBLic LANDS—Railroad Grant.—Act of July 2, 
1864 (13 Stat. 365), which authorized the construction of 
the Northern Pacific Railroad from Lake Superior 
westerly to some part on Puget sound, with a branch 
via the valley of the Columbia riverto a point at or 
near Portland, Or., granted lands in aid of the con- 
struction on each side of ‘‘said railroad line:” Held, 
that the grant extended tothe road with its branch, 
and not merely to the main trunk line.—UNITED STATES 
v. OREGON & OC. R. Co., U.S. C. C. (Oreg.), 57 Fed. Rep. 
890. 

96. QUIETING TITLE — Federal Courts.—In Federal 
Courts, sitting in States where the local statutes have 
dispensed with possession by complainant asa pre- 
requisite to maintaining the suit, a billin equity to 
quiet title to land is demurrable, which fails to allege 
affirmatively either that plaintiff is in possession, or 
that both complainant and defendant are out of pos- 
session.—SOUTHERN Pac. R. Co. V. GOODRICH, U. 8. C. 
C. (Cal.), 57 Fed. Rep. 879. 


97. RAILROAD COMPANIES—Child Killed—Contributory 
Negligence.—A railroad company is bound to exercise 
reasonable care to discover persons on its track, and, 
in the case of a child under two years of age, the fact 
that it was on the track is not contributory negligence 
on its part; and, the negligence of defendant being 
conceded, the question is whether plaintiff was guilty 
or contributory negligence in allowing it to wander 
alone onthe track.—SaN ANTONIO & A. P. Ry. Co. v. 
VAUGHN, Tex., 238. W. Rep. 745. 
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98. RAILROAD COMPANIES—Trespasser — Neligence.— 
On trial of an action against a railway company for 
personal injuries it appeared that plaintiff, an adult, 
while walking, for his own convenience, in defendant’s 
private railroad yard, to avoid an approaching train, 
stepped between the rails of an adjoining track, whence 
any object approaching from the rear could be seen 
for at least 1,000 feet ; that he failed to look behind him, 
and, after proceeding about 300 feet, was struck by an 
engine, the bell of which was not ringing, as required 
by acity ordinance. It further appeared that walking 
upon the tracks in the yard by strangers was forbidden 
by statute, but that persons did walk on the tracks 
daily without interference: Held, that plaintiff’s in 
jury resulted from his failure to exercise ordinary care, 
and that defendant was not liable.—-MIssOURI Pac. Ry. 
Vv. MOSELEY; U.S. C. C. of App., 57 Fed. Rep. 921. 

99. REMOVAL O¥ CAUSKS—Remand. — Where in an ac- 
tion for wrongful death the complaint lays the dam- 
ages ‘‘in the sum of thousand dollars; wherefore 
plaintiff demands judgment for. thousand dollars,” 
this must be construed asa suit for $1,000 damages, 
and defendant cannot secure a removal of the cause 
to a Federal Court onthe ground of diverse citizenship, 
by alleging in the petition for removal that the matter 
in dispute exceeds $2,000.—YARDE V. BALTIMORE, & O. 
R. Co., U. S. C. C. (Ind.), 57 Fed. Rep. 913. 

100. SALE — Contract. — Under a contract by which 
plaintiff agreed for a price named to furnish defendant 
“free on board cars” at place of delivery a quantity of 
coal, it was incumbent on defendant to furnish the 
cars.—HOCKING V. HAMILTON, Penn., 27 Atl. Rep. 836. 


101. SALE — Rescission for Purchaser’s Fraud. — An 
election to rescind a sale of goods for the purchaser’s 
fraudulent representation as to financial standing is 
clearly manifested by the seller when he institutes the 
statutory proceeding of claim and delivery, by filing 
the claimant’s oath and bond, and retaking the goods, 
as provided by Sayles’ Civil St. arts. 4822-4847; and the 
fact that the nature of the seller’s claim or title is not 








‘disclosed until the issues are tendered as immaterial.— 


HEINZE V. MARX, Tex., 25S. W. Rep. 704. 

102. SaLE—Warranty.—Certain notes secured by chat- 
tel mortgages were given for a cornsheller, which was 
warranted to shell 6,000 bushels per day with eight 
horses to furnish power. Ona trial the machine could 
not be made to work, and the expert sent by the com- 
pany was unable to putit in running order: Heid, 
that the purchaser was justified in returning it promptiy 
after the discovery of the defects. — DAVIS Vv. HARTLE- 
RODE, Neb., 56 N. W. Rep. 731. 

103, SPECIFIC PERFORMANCE—Description of Land.— 
Where, in asuit for the specific performance of an 
agreement to purchase a “lot adjoining Pavonia Yacht 
Club, on Bay View avenue,” etc., it appears that the 
defendant is the owner of only one lot which can be 
embraced within the description, it will be presumed 
that such lot was intended, and the description will 
be deemed sufficiently definite; but such description 
will be considered indefinite, and the agreement inca- 
pable of enforcement, if the defendant be the owner of 
more than one lot which will answer the description.— 
CHAMPION V. GENIN, N. J., 27 Atl. Rep. 817. 

104. STATE BOaRDS—Electrical Subways.—The act of 
March 10, 1892 (P. L. 1892, p. 78), creating the board of 
commissioners of electrical subways, does not em 
power the board to grant to a street-railway company 
the franchise of erecting poles and wires in the street 
to furnish power to propel cars by electricity. The 
functions of the board are simply supervision over the 
exercise of franchises derived from other legislative 
authority.—TRUSTEES PRESBYTERIAN CHURCH OF 
TRENTON V. STATE BOARD OF COM’RS OF ELECTRICAL 
SUBWAYS, N. J., 27 Atl. Rep. 809. 

105. STATUTE—Construction.—In the construction of 
statutes, the intent ofthe legislature, gathered from 
what is embodicd and expressed in the entire statutes, 
is the vital part.—KOHN v. COLLISON, Del., 27 Atl. Rep. 
834. 





106. TAXATION—Improvements by Pre-emptioner.— 
Improvements on land held under pre-emption, home- 
stead, and timber culture laws of the United States, 
on which final proof has not been made, are subject to 
taxation against the persons owning such improve- 
ments.—STATE V. TUCKER, Neb., 56 N. W. Rep. 718. 

107. TENANCY IN COMMON—Sale of Timber.—A tenant 
in common has the right to sell marketable timber 
growing on the land, so long as he does not commit 
waste; and the purchaser takes a good title as against 
the other cotenants, their remedy being to compel the 
seller to account for the proceeds.— GILLUM V. Sr. 
Louis, A. & T. Ry. Co., Tex., 23 8. W. Rep. 717. 

108. TREsPAss—Adverse Possession.—When plaintiff, 
holding under ovlor of title, fails to prove adverse pos- 
session for the statutory period either before or after 
an interval during which the land was entirely unoc- 
cupied, though his possession was adverse both before 
and after said interval, his title to maintain trespass 
fails.—ZEITINGER V. HACKWORTH, Mo., 23 8S. W. Rep. 
763. 

109. TRESPASS QUARE CLAUSUM FREGIT.— A complaint 
averred that defendants broke and entered the plaint- 
iffs’ close, and their shops, warerooms, yard, and 
premises, and took and carried away and converted to 
their own use certain articles named, belonging to 
plaintiffs, whereby the latter suffered great damages 
inthe loss of such property, in the interruption to 
their business carried on in said shops, warerooms, 
and yard, and in their business standing and credit, 
and were damaged in all the foregoing in the sumof 
$2,000: Held, that the complaint set out but one cause 
of action, which was properly stated in one count.— 
MERRIMAN V. MCCORMICK HARVESTING MACH. Co., 
Wis., 56 N. W. Rep. 743. 

110. TRIAL — Miscunduct of Jury— ‘‘Quotient” Ver- 
dict.—A verdict obtained by taking one twelfth of the 
aggregate amount of the several estimates of the jurors 
is not objectionable when there was no antecedent 
agreement to be bound by the result, and when each 
juror deliberately assented to and accepted the amount 
thus ascertained.— CONSOLIDATED ICE-MACH. Co. Vv. 
TRENTON HYGBIAN ICE Co., U. 8. C. C. (N. J.), 57 Fed. 
Rep. 898. 

111. TRUST AND TRUSTEE — Power of Trustee to sell 
Land.—Unless expressly authorized by the instrument 
creating the trust, or by judgment of a court of compe- 
tent jurisdiction, a trustee of a married woman and 
minor children has no power tosell land, except by 
virtue of an order of a judge of the superior court.— 
HUFBAUER V. JACKSON, Ga., 18S. E. Rep. 159. 

112. UNITED STATES SUPREME CouURT—Jurisdiction.— 
In determining whether federal jurisdiction depends 
entirely upon diverse citizenship, so as to make the 
case “final” in the Circuit Courtof Appeals, under the 
sixth section of the act of March 3, 1891 (13 Sup. Ct. Rep. 
xv.), the inquiry is limited to the face of the record in 
the Circuit Court at the institution of the suit; and, if 
at that time jurisdiction was sustainabie only on that 
ground, the fact that a federal question was subse- 
quently raised by the defenses set up will not warrant 
an appeal from the Circuit Court of Appeals to the Su- 
preme Court.—COLORADO CENT. CONSOLIDATED MIN. 
Co. v. TuRCK, U. 8. S.C. ,148. C. Rep. 35. 

113. UNITED STATES SUPREME COURT.— Jurisdiction— 
State Decisions.—Where a State receiving railway aid 
lands from congress under certain restrictions as to 
time and mode of sale grants them toa railroad com 
pany with power to sell ‘tin accordance with the acts 
of congress granting the same,” and thereafter takes 
back a mortgage embodying the same provision asse- 
curity for a loan of State bonds, a question whether a 
subsequent sale of lands by the company is null under 
the mortgage and State statute, as being in violation 
of the restrictions imposed by congress, is not a federal 
question, and a decision thereof by the State Supreme 
Court isnot reviewable in the United States Supreme 
Court.—MILLER V. ANDERSON, U.S. S. C., 148. C. Rep. 
52. 
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